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1. On August 10, 1993, the Omnibus Budge: Reconciliation Act of 1993 {Budget Act)
added 3 new section 309(}) 1o the Communicstions Act of 1934, as amended, 47 US.C. §§ 1531~
713 {Communications Act). This smendmen o the Communications Act gives the Commission
express authority to employ competitive bidding procedures 1o choose from smmong tWo oF more
munually exclusive sccepted spplications for insual licenses. The Budpet Act alse requires the
Commission to prescribe regulations 1o implement Section 309() within 210 days after engctment,
or by March §, 1994, Further, the Budget Act requires the Lommission 10 COIInEnce ssung
ficenses and permits in the Personal Communications Service (PCS) within 270 days of fis
enactment, or May 7, 1994, We therefore initiste this expedited proceeding to comply with the
Budget Act's requirements. We also propose initial application procedures and other requirenents

for PCS

Z This Motice of Proposed Rule Making implements provisions of the Omnibus
Budge: Reconcilistion Act of 1993, which give the Commission sxplicn authonty to use
competitive bidding 1o award licenses for use of the radio specttum.  We propose that suctions
be limited 10 ) munally exclusive applications, b) initial Jicense applications (and not renewal
or modification applications), and ¢) radic communications services that pancipally use their
spectrum 1o provide service w subscribers for compensation. Based on those criteria, we propose
1o exclude most mass media services and services used by public safety emities, for example, from

competitive bidding.

‘ 3. However, we ientatively conclude that competitive bidding should begin
immediately for Personal Communicaions Services {PCS), some services regulated by the Private
Radio and Common Carrier Bureaus such as the Specialized Mobile Radio, Interaciive Video Data
Service, and certain cellular radio service appheations.

4 We propose 2 variery of ways 1o meet the new law's requirement that small
businesses, roral telephone companies, and businesses ownsd by women and minorities be given
an OPROTUNITY 1o participale n the competitive bidding process. We ask for specific comments
on setting aside blocks of spectrum for these designated groups, including 8 proposal to set aside
2 20 MHz frequency block (Block T and & 10 MH2 block (block D in context of broadband PCS
10 be licensed on & Basic Trading Area (BTA) hasis. For both broudband and narrowhband PCS
we also propose that these designated groups be able to pay for their licenses over time, and ask
how tax certificates could be used 10 assist the designated groups as well,

5 We seek comment on alternstive approsches for bidding, payment, deposits,
safevuards, and bidder gualifications snd eligibiliy. Furtber, we tentauvely conclude that
althoagh we should have s broad menu of bidding methods, oral bidding should be the basic
bidding method. We also seek comment on electronic bidding and sealed bidding  We ask for
comment on the general conceps of bidding for groups of Licenses — also known a5 combinatonial
bidding -~ and reach tentative conclusions for smplementing group bidding for broadband PCS

' Second Repon and Qrder, OEN Docket Mo, 90-314, 8 FCC Red _ (September 15
P99 POS Report and Order™, First Report and Order in BT Docker No 92-100 and G
Docker Mo U0-314 38 Fed Reg 42687 {August 11, 1993)
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Yicenses. Under grovp bidding, we would-dccept bids both for icenses individualy and for all

she individual licenses in the block. Licenses would be awarded s 2 group of 2 bid for the
Ticenses a5 2 group excesded the sum of the highest bids for the hcenzes individually, If the sum
of the individua! bids were greater than the highest bid for the group, licenses would be swarded
individually. Further, with respect 10 combinatorial bidding, we seek comment on providing an
additional round of sesled bidding Himited 1o winners of the first round.

6. We ask how licenses should be offered when bidding is conducted sequentially, and
propose that for PCS services, the largest markets be auctioned first,. We tentatively conclude that
suction winners not designaied by the Budger Act as deserving preferential treatment be required
1 pay in 2 lump sum upon license grant.

7. Bidding would be limited to qualified bidders. Under our preferred option, in order
10 participate in an suction, bidders would be required to tender in advance to the Commission
a substantial upfront payment that would also serve as either the sole or an additional financial
qualification in the service subject 1o auction. The amount of the payment wionsld vary with the
license being suctioned, and the Commission would retain the upfront payments of suction
winners even if they are later disquadified.

g The Budget Act of 1993 requires the Commission to begin licensing PCE within
270 days of enacoment, and we propose 10 use both oral and sealed bidding in licensing broadband
PCS. Oral bidding would be used in all cases except for bids on groups of licenses. For
broadband POS, we propose 1o permit group bidding 1o award all of the 51 Major Trading Ares
{MTA) licenses an sach of two 30 MHz spectrum blocks, thereby facilitating nationwide service.

2. We ask for comment on whether this procedure should be used 1w facilitare
grouping of PCS licenses with BTA service aress, and ask whether the Comenission should accep
sealed bids for all BTA Beenses on an MTA basis and eonduct oral suctions sequentadly for
individual BTA licenses. We also seek comment on the use of this combinatoris! bidding ©
aggregste 10 MHz PCK licenses into 20 MHz or 30 MH» blocks. '

1., We propose measures to prevent uniust ennichment of parties obtaining Heenges via
suction as well & licenses granted by lonery We sho seshk comment on performance
requirements 1o ensure prompt delivery of service and 1o prevent warehousing of spectrum.
Finslly, we seek comment on procedures 1o prevent collusion among bidders.

I QVERVIEW OF THE N

11, Before addressing in detail provisions of the new law, we briefly desoribe the law's
basic policies. Generally, the new lepisiation requires the Commission to sausfy several
condittons before we may use compesinve bidding © selent licensess.  First, there must be
mutually exclusive applications that have been sccepted for filing by the Commission; second,
these applicstions must be for an initisl Boense or construction penmil, thivd, the hoense must be
for » use deseribed n Section I09(GH2) Sectuon J0(GI2YA) provides that compentive bidding
may apply 1o 2 panicular use of the elecrromagnetic specirum i the Commission determines tha

(A}  the prinzipal use of that specirum will involve, o 15 reasonably hikely w
ssvolve, the licenses receiving compensation from subscribers i retumn for
which the hicensee
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(i)  enables those subscribers 1o transmit directly communications signals utilizing
frequencies on which the licensee is licensed fo operate.

5 Further, under Section 308()2)(B), the Commission must determine that uge of
2 system of competitive bidding will promute the objectives deseribed in Section 309(){3), which,
in addition 1o those in Section 1 of the Adt, are

(A} the development and rapid deployment of pew echnologies, producs, and services
for the benefit of the public, inclhuding those residing in rural aress, without administrative

or judicial delays;

(B) promoting ezonomic opporwnity and competition and ensuring that pew gt
innovative tschnclogies are readily accessible w0 the American  peopie by avoiding
excessive concentranon of licenses and by disseminating hicenses among 8 wide variety
of applicants, mcluding small businesses, rural telephone companies, and businesses gwned
by members of minory groups and women;

(Cy  recovery for the public of 2 portion of the value of the public spectrom made
svailable for commercial use and avoidance of unjust ensichment through the methods
emploved 1o award uses of that resource; and

{0y efficient and inensive use of the electromagnenc spectrum.

13 o addinon, Subsection {i}{3} requires that the Commission, in identifying classes
of licenses and permits 1o be assigned by competitive bidding, include safeguards 1 protect the
public intersst in the use of the spectrum, Under Subsecuon (1)(4) of the statute, the Commission,
when promulgating bidding repulstions, must aiso!

(A}  consider aliernative pavment schedules and methods of caleulation, including lump
sums or guaranieed mstaliment payments, with or withowt rovalty payments, of other
schedules or methods that promote the obisctives described i paragraph {3¥B}, and
combinanon: of such schedules and methods,

(B} inciude performance requirements, such as appropriate deadiines and penalties for
performance failures, 1o ensure promp delivery of service 1o rural aress, 1o prevent
stockpiling or warehousing of spectrum by licensess or permitiess, and 0 promow
investment in and rapid deployment of new technologies and servicgs:

(C)  consistent with the public interest, convenience, and necessity, the purposes of this
Act, and the characieristics of the proposed service, prescribe ares designstions and
bandwidih assignments that promote {i) an sguitable distribution of hoenses and services
among geographic areas, {u) economic opportunity for 2 wide varniety of applicants,
including small businesses, nwal telephone compames, and husinssses owned by members
of minority groups and women, apd {in} mvestment w and rapid deployment of nev

technologes and services.

(T3 ensure that small businesses, rural welephone companies, and busingsses gwvned b
menthers of munority groups and women are given the DPPOrERItY 10 PRILGIE3Y 1 Uw
prosison of specirum-based services, and, for auch purposes, consider the e of e

s o
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(E}  require such wansfer disclosures and antiraffcking restricuions and payment
schedules a5 may be necessary 10 prevent unjust enrichment &5 a sesull of the methods
emploved 1o issue licenses and permits.

14.  In making the spectrum allocation decisions and in prescribing regulations undes
Section 308(14ML), the Commission is not permined o base a finding of public interest,
convenience, and necessity on the expectation of Federal revenues that would resull from the uge
of competitive bidding. See Secuon 308(X7Y). Forther, in Section 309(3(3), Congress
snconsraged the Commission 1o design multiple alternative mathodologies for competitive bidding.

15, There are 2 number of conditions precedent and conditions subsequent © the
Commission’s use of competitive bidding suthoriry.  Section 3090)(10) requires that, before we
may begin 1o license by competitive bidding, the Seeretary of Commerce must have submitted a
report on the realiocation of certain governments! frequencies and that report must contun centan
findings. Also, privr to using competitive bidding, the Commission must bave completed the nule
making required by new Section 33XcHIXD) on the ficensing of personal commumications
services,

16 Under Section 3090 % 10), cur authority 1o issee Boenges using competitive bidding
will terminate after two vears if the Secretary of Commerce, the President, or the Commission fail
10 take certain actions on 2 umely basis. Competitive bidding suthorty expires on Seprember
30, 1998 in any evenl

17, Finglly, the new law provides that the Commission may not issue any license or
permit by lottery after the dawe of enactment unless the spectrum’s uge is not 3 type for which
auctions are perminied {33 described in Section 3092} A}, or, the application was accepled for
filing before July 26, 1993 See Section 6002(c) {(Specisl Rulel Under the Budpet Act,
therefore. mutsally exclusive applications accepted for filing after July 26, 1993 may not be
granted by lottery until the Commission determines whether the applicable radio service 15 not
subject 1o compettive bidding under Section 30 H2ZHA). !

i DISCUSSIoN

A General Approsch o bmplementing Legislation

18, We propose cenmin broad design oriteris furthening the gosls mandated by
Congress n order to develop rules 1o implement 2 sysiam of competitive budding Fusy
especiaily given the vere shon tme within which we are required 1o implemer competiive
mdding reguistons and miuae heensing of PCS, any system that we promulgats should be
simple and easy 1o sdminister,  Unnecsssary complexity in conception of sxecution 18 hikely 1o
cause delay and frustrane Congress's intent to speed new services to the public  Second, masmuch
as the Commission has no experience in conducting specirom aucuons, we anbicipate relving
heavilv on the experience of other government agencies who have successfully conducizd
aucuons Third we sesh svsiems of compettive bidding and assoniated rules that minimize oo
w0 applicanis and the Commgsion

19 Further. we hope 10 implement general rules and regulanons for compeine
Badding thar could applv 1o 8 vanoy of serviges and offenings I thos rouard e provose o
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© . egiablish 2 new sobpant to Part bof pur Rules that would apply 1o competitive budding genesally,
We see rwo possible wals n which we might amend our utes 1o accommodate the new process.

First. we might propose 2 partiular suction methodology 1o be apphied for cach service which we

would auction, Second, we might propose 1o establish 2 variety of auction procedures in owr

rules, request comment in this procesding @5 10 the general appropriateness of particular types of

guction procedures in vanous circumstances, snd then choose from among the procedures a5 we

snnounce individual auctions, Because as yet we have no actual experience with suctions, we

shink such rules should afford the Comumission broad flexibility select from among the
procedures as it deems appropriste for individual services. Given that we intend 10 begin auctions
of some services before others and in view of the limited time we have to conclude tus
procesding, we tentatvely conclode that the second course would be prefersble. We alwo believe
that this course would more closely comply with the Congressional disective that we "design and
1est multiple slernative methodologies under appropriste circumstances.” Ses Section IDBGHIL
We might announce the auction method(s) for a particular service by Commassion order, Bureau

order. or Public Notice, and request comment on the sppropriste means of doing s0.

20, Although we propose 1o design general guction rules, we also propose applying
these new rules 1o cenain specific services immediately, including broadband and narrowban
Bersonal Communications Services (PCS), all common came radio services, the Specialized
Mobile Radio service, and the Interactive Video Data Service, We therefore seek comment nol
only on whether these general design criieria serve the public interest, but also on the ways £n
which we propose to conduct compelitive bidding for those services such as PCS that we hope

1o Heense guickly "
B. Principles for Determining Whether 2 License Should be Aucuoned

. 1. Alhough both the legislation and the Conference Repon are silent on this point,
the House Report states at 254 that the Commission is expecied o determine “suctionsbiliny”
when & service or class of service is defined by the Commission or, if the service slready exisis,
the Commission is 1o determine whether the service meess the test set fosth in Section 309032},
H.E. Rep. 111, 1034 Cong. 15t Sess. 2534 Sess-RSFT1993HH R.Rep. No. 103-111). We propose
10 use the services as currently defined by the Commission to conduct the review contemplated
by Congress, and to identify those services that we tentatively conciude should be excluded from
or subject 1o competitive bidding. We reguest comment on these tenmative conclusions. Before
conducting 2 senace by service review, however, we shall discuss in greater detail the geneval

criteria that sust be met before compentive bidding is possible.

i, General Reguirement for Mutal Exchmivity Among Applicanons for initial Licenses
or Construction Permins Accepted for Filing '

23, By its terms, Secion 309(3) only permits suctions if munsal exclusivity exisgs smong
applications that have been sccepted for filing. Therefore, if mutual exclusteity amoag such
apphications does not exist. 3 hoense 15 a0t subjset 1o compelitive bidding ' We propose ©
incorporate this standard into our rules. Congress s use i Section 3080 1) of the term inuial

We are confident that the conditions precedent © the Commission’s exercise of
compentive bidding authority will be satisfied and will proveed on that basis

in manv services regulated by the Private Radio Buresu, mutsal exglusivity canne e
fecause the channels are shared by numerous licensess. Thus, no hicerse would be demsed on
the hases of mutnd exchsivie See paras. 131-146, nlra
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| Ticenses or permits are 1o be exchoded from
the competitive bidding process. See HR Rep. No. 103111 81 253, &t slso does not appear that
Congress expected that applications 1 modify existing Hoenses would be subject o competuve
bidding.* We propose 1o confirm in our reles that neither renews! nor modification applications
would be subject to competitive budding,

i, General Requirement of Subscribers

23. The next major criterion for competitive bidding is that the licenser have paying
subscribers. The legisiative history in HE. Rep. Mo, 103-111 &t 254, incorporaied by referance
in the Conference Report, makes clear that tradivional overthe-ayr Egmaémsa services wounld not
be subject 1o comperitive bidding (there being no subscriber fee)” Therefore, we propose
exchude from the competitive bidding process the following classes of licenses which provide
brosdeast services and request comment on our proposal

2. Brosdoass welevision (VHF, UHF, LPTV)
b Brosdeast radic {AM ad FAM)

We seek comment, however, on other mass media services that might be subject 1o competitive
bidding (g.g. Direct Broadeast Satellite) and specifically request that comments address how the
starutory crieria for competitive bidding may apply o such servicss

1. "Private Services” Rxcluded

24.  The term “privae services” used in the Jegislative history refers solely to services
that do not involve the receipt of compensation from subseribers. More specifically, portons of
the House Report, which sre incorporsied by reference in the Conference Report, state that the
enacmen of compenitive bidding suthoriy

should not affect the manner in which the Commission issues Heenses for virually sl
private services, including frequencies utilized by Poblic Safery Services, the Broadeast
Auxiliary Service, and for subcarriers snd other services where the signal is indivisible
from the muain channe! signsl

Y See H.R. Rep. No, H13-111 @ 253 g{» Mazoell Telecom Plus, nc. v. FOC, 815 F.2d
i1551 4., L. 18987

* H.R. Rep. Mo, 103-111 21 253-254 slso nowes that the fact that some welevision liconsees
may receive compensation from cable welevision operators a5 2 result of the enactment of the
“retransmission  conseny” provisions of the Cable Act should have no effect on the
Commission’s licensing of wlevision saations.  Similarly, the Conference Reporr at 481-82
makes oclear that Instructional Television Fixed Service {TFS) B not 10 be subiect w
competitive bidding even # ITFS licensees receive paymens from Multichannel Mulupoim
Diswribution Service hicensees for the use of TTFS speowum.

P Bee 47 CLF.R. § 100.3; See alse Implementauion of Secuion 25 of the Cable Television
Consumer Protecuon Actof 1992, 8 FCC Red 1589 (1993). Commenters should note thay DES
CONSITUCUNh permits have been issued and several perminees have slrcady received wanspondes
BISITAMONIS.



va i iabeed S Ry b
~ s a <.

JE T T T T et Rl

i(

o ¥ ~
- . .

FLR. Rep. N&t 103-171.a1 253, It seems clear that in using the wotds ®private services™ in this
manner, Congress did not intend the same meaning that the Commission bas azeribed to them iv
other contexts, For exsmple, the Private Radio Bureau regulates ceriain private tand mobile
services that do invelee the receipt of compensation from subscribers, which could presumably
be subject 1o compeitive bidding  On the other hand, certain services identified by Congress s
"private”, ¢.g,. Broadcast Awdliary Services, have never been classified as private radio services
25 that tevmm 35 understoond and used by the Commission in s Rules.

4% 13 is slse clear that the words “private services™ are not the same 25 the term
"private mobile service® as that term 18 defined in new Section 332{d}3) as added by Section
6002 of the Budget Act. The distinction berween “private mobile service” and *Commercial
Mobile Service” in Section 332 turns on severa! criteria that are aot relevent 1o Section 3090,
¢.5.. whether the service is interconnected 10 the public switched network and provided to 2
substantial portion of the public. Sec aiso implementation of Sections 3(n) and 332 of the
Communications Act-Regulatory Treamment of ;

........ : ; 3 ohile Services, GN Docket No, 93-252, adopt
Septesnber 23, 1993 ("332 Rule Making”). Thus, it appears that a service could be classified a3
a private mobile service for purposes of Section 3372 but not be desmed “private” for purposes of
Section 3090). In determining which services are subject 10 competitive bidding, we mntend t©
use the term “privale services” o mean services that de not involve the receipt of compeusation
From subscribers and, hence, are outside the scope of Section 309()(2HA). We request comment

on our analysis.

26 Therefore, and s described more fully below, we propose that initial apphcations
for spectum in the common carrier frzed services, the new Commercizl Mobile Services, cenain
privaie mobile services established by Section 332, and cenain other services regulated by the
Private Radio Burean penerally be subject 1o compesitive bidding, Traditional CommMon CaITIers
have subscribers: by definition their services sre offered indifferently 1o the public for hire® We
also propose thal the new category of Commercial Mobile Service providers established by and
defined mtg;mim £0072. which mvolves subscribers and compensation, should jikewise be subject
o competitive bidding * By contrast, the state seems 1o exclude virtually sl of those services
which were “private services” in the sense that they did not involve the payment of compensation
10 the licensee by subscribers Therefore, we propose that initial applicants for spectrum used
gg";ﬁ;@;pﬁiiy for internal uses and not for services 1o subscribers be exempted from sompetinve

idding

it As # result of this soalyng. some of the services now regulated by the Prrvate
Radio Bureau could be subject 10 competitive bidding, while others would not. Jn some cases,
entire services, classes of licensees or perminees who use their lizenses for “privaie services”

With this in mind, we propose that frequencies allocated o the Broadoast Auxibary
Services under Subparis D, E, F and H of Part 74 of our Roles be exempied {rom competitive
bidding. We also propose that subcarnier-based and similar services, such as Venical Blanking
Interval, be exempted from competitive bidding where the underiying service is exempi. See
HE Rep Mo 103117 2t 253 See also discussion of Public Safery ennties, mira

* Segtion 3(h), Commumecations At 47 US.C & 153{h);, Memorandum Opinon and
Order. Docker Noo 18362, 31 FOC 24 945, 939 (1973}, afl’d sub pom MARUC v FCO, 525
Foad 630 (DO Cir) cor denied 435 WS 992 (197}

* Commercial Mobile Service, as defined by Secuon 332, 15 2 "for-profu” service and o
weated au common cartiaze under Tide 11 of the Aot 47U ST B 33201 sod cdu



<
- Ry TS S AFIN “

e .
LN AR oot Mg o0 T
toee s Ha . b

. * “ -
i daoad o v L7 ' . .

& y ROVPTR B T . 2 e L N i - ;
e SRS S e T G T BT R S 0 SR
“ e - . NS . - PR N b ~ E S S P4 RV NN b e - o L
B e e . a~ . v [ IOREE T A LA R h

*, aithin the sueaning the Section 309(), such asithe Amateur Radiv Service, which is vegulis
wnder Pan 27 of our Rules, would be excluded from auctions. In other cases, cenain subolasses
or subservices, such as the Specialized Mobile Radio (SMR) providers, who are part of the private
tand mobile service, might be subject 1o austions while other subclaxses of private land mobile
service applicants might pot be. We expand further on our proposal below.

v, Intermedizie Links

9% For some services ihe test of whether cenain spectrum should be subject w©
sompetitive bidding requires further analysis, Some common carriers, for example, offer point-
fo-point microwave Servics 25 § COMMOD carrier offering. Such spectum, it seems, would be
subject to competitive bidding if the other griteria, sush a5 mutuel exclusivity, were met {ither
common carriers wilize microwave as pant of an end-io-end service offering, as when 2 gelioiar
carvier transmits subseriber traffic between cell sites and its Mobile Telephone Switching Office,
or a local exchange telephone company USes MICTUWSVE 45 ONC MEANS of sransoutitng focal
exchange 1elephone service. Similarly, cable television companies often utilize pomi-to-point
smicroeave 10 transmit television programming to different points within or among systems
aithough not directly 1o their subscribers.”

29, Section 302N A) requires, in order for there i be compeintive bidding, that the
subject spectrum enable subscribers ™o receive communications signals™ or 10 “wansmit direcaly
communications signals” 1t seems that the aforementioned examples would fall within thus
criterion: the microwave licenses are used 85 an integral part of an end-to-end service offering
snabling paving subscribers either to transmit divectly or receive communications signals utilizing
frequencies on which the licensee is licensed t apenate. We therefore propose that licenses used
i services a5 an intermediste Yok in the provision of 2 contnuous, end-to-end service 1o @
subscriber would be subject 1o competitive bidding. "' Such 2 result would also be sdministratively
efficien because it would eliminate the necessity of determining the nature of the use being made
of » panicular license.  We request comment on this proposal. In particolar, commeniers are
requested 1o address the pracucal samifications of this proposal on the internal operations of
expansion of their existing businesses. Further, commenters should address the pumber of
situgtions where mutual exclusivity could arise in this conexy

e

v Principal Use Reguirement

30 In order for competitive bidding 1o apply, Section 309()2) requires that the principal
use of thal spectum must involve, or be reasonably likely to mvolve, the ansmission of
reception of communications signals to subscribers for compensation, There are 3 number of
services, such s the private operational fixed servies (POFS) licensed under Part 94 of the Rules,
where the licenser may either provide service 1o itself only or may offer communication service
10 subscribers for compensation, of may provide service 1o fisell as well & To sibsoribers

™ Conwast such use of the specium for these Community Antenna Relay Services (CARS)
with so-called "wareless cable” companies, which do use the mirwaves 10 transmu PIGRIAMIMINY
directiy o their subscribers.

" i this repard, as noted, the CARS would be eligible for compeutive bidding masmuch
as cabile welevision svstems do have paying subscnbers,  Lommenters should sddress the exien
1o which CARS frequencies are wsed for mernal operations for a cable svstem, and whethu
such internal uses diciate weatment similar to that proposed, for example. for the Prooaw
Operanonal Fixed Service fraquencies discussed a1 paras - 30-32. and m Secnon 1V nhia

~) fio



31. Congress apparently recognized the existence of such mixed use services, for Section
309()(3) speaks in verms of identifying the “principal use” of spectrum.” 1t also speaks m terms
of identifying classes of licenses and permits 1o be issued by sompelitive E;iéémg.” Therefore,
we propose 10 sdenufy classes of heenses and permits determine “principal use,” rather than
individual licenses that are potential candidstes for competitive bidding. Although, in theory, we
could examine individua! spplications 1o determine thelr principal use, this would be virtually
unworkable because of the heavy administrative burden such determinations would place on the

Commission. We seek comment an our propossl.

3% In order 1o determing whether competitive bidding may be used, we propose that at
least & majority of the use of 3 Commission regulated service or class of service must be for
service 1o sehseribers for compensation rather thas for “private service. ™ If the principal use of
4 service or class of service, sither by avesage users or by the majority of users within a service,
is for “private service” (1., services without faying subscribers}, then that entire service oF glass
of service would be exempted from competitive bidding. Our long experience in regulating these
services allows us 1 draw some tentative conclusions as to the pnmary use of these service
classes. We therefore propose to tematively classify services, of in & few cases, subsets of
services. for their suctionability as discussed below”’ We request commenis that would suppont
or challenpe our tentative conclusions 25 1o the nature of these services. Thus, in the above
example of the POFS, we would compare the amount of “private service * use made by POFS
fioensess as a class with the amoum of POFS use rendered o eligible subscribers for

= CBee 47 USC ¢ 309(GM3x HR Rep No, 103-111 = 254 (Secuon 309(}2}
determination 1o be made when 3 service or class of service is defined by Commission).

i gé»

¥ e eould measure or estimate, based on historical experiznze, the exient of private of
internal use by comparing the amount of miormauon throughput for privae or internal
purposes, without compensation of wy kind, with the amount of information throughpus for
which compensation of ans kind is received by the service or subservice's entive class of
licensess. Aliernatively, we might measure {or estimate} the amount of time or the gmount of
spectrum thet s devoted 1o each use.  We request comment on the advaniages and
disndvantages of these alternatrees

" ax discussed below with respect to General Category channels and channels obiained
through iniercategory sharing, however, we may determine that the poblic interest reguires tha
competitive bidding noy be used m SOme CHCUMSIANCES even if services might sausly tha
requirernent  See Section 309(3)3) We alse recognize thet the princpal use 188 may Lreae
incenuves for applicams 1o structure ther service offerings in order w avoid compeuiny
midding We intend to scrutinize any such developments and tzke steps to deal with such
heliavior, such as reclasaifving services or service categonies, if and when w aeturs
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33, Ahernatively, if there 15 any use, no matter how minimal, in which one or more
licensees within 2 given service or classification of service uses that specirum for the provision
of service 10 subscribers for compeansation, we ask whether that entire service or class of service
should be subject 10 competitive bidding. Such 2 resuls could be administratively convenient b
could also jead 1o ineguities for cerain classes of licensees who may not use any license they
would acquire for the provision of service 1 subseribers for compensation. Police deparments
and local governmenis as well as private corporations, such as railroads or investor-owned utility
companies using their licenses for purely internal communications purposes, for example, might
have 1o bid agamst SMRs for spectum on *contaminated” bands. We seek comment on whether
this apparem difficulty might be resolved by exempting only public safery entities from
compeutive bidding. We also believe that this approach may lead to results that are tnconsistent
with Congressional intent that a service, 10 be subject 1o suctons, must be used “principally® for
subscriber services.”

L. AUCTION DESIGN

34, Inthis section we discuss the design of abternative auction methods that promote
ihe objectives specified in Sectipn 30%0)3) of the Act and the broad gosls put forth in the
ivroductory discussion sbove.” As 2 genesu] mater and consistent with Sections 30903 XA}
and {13}, we seek 2 bidding svstem that swards licensss 1o the eligible pasties that value them the
most within the guidelines set by Congress. Absent market failures, the parties that value hcenses
the most should generally best serve the public and make rapid and efficient use of the specorum ™

¥ In our experience, the vast majority of use of the POFS is for private or internal use

by the hirensee or s affiliates for which no compensation of any kind is paid. We amticipate
that the POFS would be excluded from competitive bidding under this analvsis and reguest
comment on our temistive conclusion,

" in & very few instances, the Commission has granted waivers 1o permit common carmier
use of frequencies regulsted by the Privete Radio Huresu or vice versa. These waivers are
sufficiently rare that we believe they will have no material impact on the classifications we
propose.  We reguest comment on our tentative conclusion.

" See slso the discussion of the General Category channels in Section 1V, infra

" This seciion deaws on & framework developed in 1984-85 at the U.S. Depantment of the
interior for improving the design of Federsl chuy feass auctions.  This framework includes s
comprehensive set of suchion design criteris and a breakdown of the suction process o basic
design elements that can be modified individually,  See Donsld J Bisnrewicz, DESIGN
ELEMENTS OF A BONUS-BID AUCTION, Office of Policy Anslysis, LS Depariment of
the Intenior, presented g the TIMSAORSA Joint Natonal Meeting, Washingon, D.C {Apnil
26, 1988}

T We behieve tha appropriate safeguards generally can be designed 1o prevent significan:
market fadores, while awarding hicenses 10 the parties who valus them the most For example.
government-provided Hinancing of licenses (through special payment schedules) could mingaie
the effecis of undue discrimmation agninst small businesses i privaie caputal markets  In some
zases hevwever ehgbidavy restnonions, pe. excluding parnes why are potenuatie the highex

Yo
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U the auction process does oot sward a liconse o e party who values i the most, the licensé -

ultimarely_will be resold to that pany, assuming sransactions costs are low and ressle &
permined ™ B, contrary 1o Sections 309(1)(3)(A) and (D}, the provision of serviee 1o the public
may be delaved and the public would receive less revenue shan if the suction inigally awarded
the license 1o the party willing to pay the most™

35 Consistent with the stanute, we aiso seek to implement an suction system that
facilitates the efficient aggregation of livenses where approprisie.  Combining cenain licenses
across specirum and geographic areas will reduce costs and promote the provision of higher
valued services. If the auction sysiem doss not provide for such aggregation, most of it will
oceur eventually in the aftermarker.  But such afiermarket wansactions we likely w0 be muore
costly, especially if there are holdouts, and service to the public may be delayed, contrary W0 the
stanatory objective. Morsover, a substantial portion of the gain from combining Ticenses will then
be reaped by waders in the afiermarker instead of by the public. In light of the economic

T &3

opportunity safeguards proposed in this notice and the Commission’s existing limitations on total
spectrum holdings within 2 markes, we believe that, with sppropriste safeguards, our auction
process is likely w0 produce a level of hcense aggregation that will not compromise the

Congressional ohjectives of promoting economic opporunity and competition.

A. Badding

16 Alternative Bidding Methods. There are four basic auction methods: oral
ssvending bid (English). sealed bid, descending bid {Dutch) and seated second-bid (Vickrey} ™
The oral bid and sealed bid are the mast commen, Combinatinns of these four methods, such as

bidders, may be an appropriate safeguard to promote economic efficiency and the stanstory
obietiives In Section 309()(3) For example, the Commission may wish o i the
concentration of licenses within each geographic market 1o prevent abuse of market power, The
fact that 2 monopolist in 2 marker would be willing 1o pay the most for 2 second license does
not indicate that it would best serve the public.  Finally, resincuons may be an appropriale
means of addressing the suotory ohiectives in Section 309(303)(B}. Of course, & pobey © set
aside certin lcenses only for some designated group of applicants may exclude the bidders who

value the licenses the most

™ This has been the experience in licensing cellular service by louery. The Commgnion
divided the U8 and territories into 734 cefhular service argas and alisested rwo freguency
hiocks, block A (non-wireline} and B {wirgline, pg.. hmited 10 kral telephons companies with
2 presence in the cellular service area) Comparative hesrings were used fo select among
mutually exclusive applications in the top 30 markets, while lotieries were used in the remaining
markets. As of March 1993 70 persent of all cellular Jicenses and 85 percent of non-wirehing
Licenses had been the subiect of at least one non pro-forma wransier of contrnl  Thus most of
the current ceflular licensess ended up buying their licenses at markes prices

T The delav and loss of revenue is illustrated by the Commission’s sspenience wih
loneries, which are unlikely 1o award licenses to the parves ihal value them the most  For
example. lotiery winners of the rural celluler licenses for Columbia County, Wisconuin, sold
it for $673 mullion n 1990, 165 days after 2 consgruciion permit was wsued.  The public
recoived none of this revenue, except for possible jax payments.

S p Presion MeAfes and John MeMillan, Auctions and Compettve Bidding, 25 Soury
of Eennomic Literasure $99-738 (June 1987)
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" permiting the submission of sedled bids in‘oral autrions; arealso possible - T TN

37, Under oral bidding the asking price is raised until 2 single bidder remains. The
nem is swarded 10 the highest bidder at the bid price. Oral bidding has several advantages. First,
oral bidding is likely 10 assign a license 1 the panty who values it the most.  Assuming bidders
do not coliude, the party with the highest willingness 1o pay would ulimarely outbid all other
parties in an oral auction. The price the high bidder would pay would be approximately the value
placed on the item by the bidder with the second highest willingness to pay. Second, if Iicenses
are offered individually, sggregation is likely o be easier under oral bidding than sealed bidding.
Under oral bidding, a bidder willing to outbid all competitors can be assured of scquining any
group of licenses. A third sdvantage of oral bidding ix that it may have lower private costs shan
sealed bidding or a Dutch suction because it does not require estimation of the value other biddess
place on the tem. Finally, oral bidding is Jikely to be perceived as fair because the process
open, and any digible and gualified bidder who is willing o pay envugh can be asmured of
winning.

38 A disadvantage of orul bidding is that it may be more subject 1 manipulation than
sealed bidding when there are fow bidders. The most serious form of manipulation takes place
when parties get together before the auction and sgree on who will win® Such collusion reduces
the renirn since the panty designated 1o win could bid well below the value of the tem without
fesring that it would be ombid. To address this concern, the Commission may wish w0 propose
rules apainst collusion. {See discussion below )

3% A varan of the ascending bid oral auction is slectranic bidding conducted in real-
ume. Bids would be submined elecronically by 1elephone or computer terminals and announced
within some shon ume period. Minimum bid increments would be st Bidding would end at
some predetermined time or after some set period of time had lapsed since the last bid. Such o

y sestem has been proposed for auctioning Treasury secunities. ™ This method could be used w0
' conduct simultaneous ascending bid suctions, which are discussed below ™

40, In 2 zealed bid auction the high bidder would be awarded the item and pay the
smount bid " Szaled bidding i simple 10 administer and fess sublect 1 manipulation by bidders

b4

Mare Robinson. Collusion and the Choice of Aucuon, 16 Rand Journal of Economucs
141 {Spring 1983}

¥ Vincen: Reinhar, THEORY AND EVIDENCE ON REFOKM OF THE TREASURY'S
AUCTION PROCEDURE, Federsl Reserve Board, Washington, D.C. {(March 19892}

* Real time ascefidig bid suctions could also be conducted by other mesns such a5 open
wrigten bids. This system 15 commonly used in charity “silent” auctions,

7 We seek comment on whether bidders should be permitied o submat more then one bid
per license  Bidders mught have an incentive 1o do so i, a5 proposed below, they arg not
required to inciude 2 deposit with each bid. I moltiple buds were permatted on the same bicense
and bidders could choose 1o decline any bid without cost after all bids are opened, the suction
would seem equivalent 10 3 sealed second-bid auction. Bidders would submit buds i meremenss
with the highest bid egual 1o the maximum amoumt they are willing (o pav  The budder wuh
the hughest bids would dechine all bids above the maxamum amount offered by the next fughest
bidder  While the putcome might be the same a3 2 sealed second-bid auction this method could
penerate buge sumbers of applications and have the appearance of manipularion On these

§ §
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colluders run 3 higheririsk of losing the auction to 8 firm not participating in Or repeging O an
agreement. A breachiof agreement would not be discovered untl the bidding was closed. Any
retaliztion apaingt such a firm would need to either take place outside of the auction process or
wait until the nest suction.

41, A disadvantage of a standard sealed bid suction is that it may not sward the item
16 the party who values it the most. In sealed bid auctions bidders would shade their bids below
the masimum amoun they are willing 1o pay in order 1o gvoid paying more than gecessary 0 win
she suction. Generslly, s bidder's objective Is 1o make its winmung bid only slightly moge than
the next highest bid. Since in a sealed bid auction, bidders do not know precisely how much
other parties will bid, it % possible that the bidder with the highest willingness 1o pay may pot
submit the highest bid. Thus it is less Tikely under sealed bidding than under ors! auctions that
licenses would be awarded initially 1o the parties who value them the most.

42 In s Dutch suction the suctionser gradually lowers the price until a bid i offered
and the jtem s awarded »t that price. A bidder can make only & single offer sot knowing what
othier bidders are willing 1o pay and the ftem is awarded to the highest bidder at the price bad.
Thus, in theory the optimal bidding strategy in & Dutch auction 15 the same as in sealed bid
anction ™ In laboratory bidding experiments, however, Duich auctions tend 1o result in lower bids
than sealed bid suctions ® Finally, 85 with 3 sealed bid auction, Duich auctions may 5ot wward
an item 1o the party who values it the most, even when bidding is only for a single item. We see
no advantage o Dutch suctions and enmatively conclude thet they should pot be used under any
CHERMSIRNCES.

43, In 2 seaded second-bid auction the high bidder is awurded the item but pays the
second highest bid {the highest losing bid). The same concept can be applied © the ssles of
multiple homogeneous ftems. In that case the seller chooses the highest set of bids that exhausts
the o1zl number of items for sale, bt ol successful bidders pay the same price - the bighest
losing bid  This method has been used on an experimental basis ip sucuoning ULE. treasury
SECUTIIES.

44, Sealed second-bid auctions combine certain advantages of sealed first-bid and oral
sucrions  As in oral suctions, second-bid auctions sward an item 1o the party who values it the

* -

grounds we tentatively conclude that bidders should be permined only one bid per license.
the Commission determines that under certain circumstantes 3 sealed second-bid asction s
appropriate, it would be better 10 wse it directly than inyroduce 11 in thizs way. We note that the
limitation would not bar simultanecus bidding on licenses individually and those licenses offered

gs part of g group.

® william Vickrey, 16 Coumerspeculation, Auctions, and Competitive Sealed Tenders ™
Joumal of Finance § {March 1961) See slso Paul Milgrom, Avctions and Bidding: A Primer,
3 Journal of Economic Perspectives & (Summer 1989} (hereinafier Milgrom)

X7
.....

i Seprember 1992 the Treasury Department bagan 2 one-year expenmont swath singtee
price auctians Tl Washinwton Post, Section M| page H {Sepiember 13 1990
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- most® . And i is relamtively resistant to collusion, as are fivsi-bid sesled suctions. | A%third
-advantage s that under standard assumptions, second-bid atcrions induce bidders w reves! the
maximum amount they are willing 1o pay.” As discussed below, this would be useful when using
aucuons 10 determine whether 1o imsue hoenses individually or 28 2 package.

] ¥,

45.  Nevertheless, second-bid sceled auctions are rarely used.  One possible reasop for
this is that such auctions may reveal a larpe gap berween the amount the winning bidder is willing
1w pay and what is acwally paid.” Another difficulty is that bidders may be reluctant o reveal
their maximum willingness to pay for fear that this information may subsequently be used 1o their
detriment by compentors, suppliers, unions, or the government™  Finally, this approach is
generzlly perceived 85 being more complex than stsndard sealed or orgd sucdons. In Bight of
these difficulties we guestion whetber sealed second-bid suctions should be wed in any
sircumstances but seek comment on this method because of its unique theorstical sdvantages.

-

46 Propessd B g ds. Given these alternatives, we tentatively conclude
that oral bidding should be the Comumission’s basic auction method asd thus recomuend its use
when the' Commussion does not explicitly spectfy some other method. In makiog this tentative
conclusion, we find that the benefits of oral suctions we generslly more Likely to ourweigh the
costs of this method as well 25 the net benefits of the other suction methods considered. (nal
bidding is likely to award licenses 1o the panties that valus them the most and facilitase efficient
ageregation of heenses when pon-homoegeneous licenses sre offered individually. Moreover, the
man disadvantage to oral auctions is the potentis! for collusion, which we believe can be safely
addressed by the measures st forth below.

47.  Oral bidding should pot, however, be the only auction methodology available o

the Commission. New section 309033} of the Act states the the *Commission shall seek 1o

, design and test multiple aliernative methodologies under sppropriste circumstances ” 3t is our
| uitention 1o 4o so. For example, when licenses are offered aliernatively as pan of & group or

¥ See Milgrom & 8.

¥ Because in 2 second-bid suction the prive pad is mdepoodent of one’s bid, the bidder's
sitaation is analogous 10 asking someone elss 1 buy an it in the sore a5 long as the price
# less than some amount. The opumal stratepy is 1o tell the shopping sgemt the maximum
amount you would be willing 10 pay for the em.  If vou undesstated your willingness o pav
the agent might retarn without the nem sven though the price was Jess than what you would
be willing 1o pay. I vou overstated your willingness 1o pay the spent might purchase i1 for
mgm than # was worth 10 you. Thus the optimal suategy 15 1o edl the truth. See Milgrom,
5 &

* b New Zealand, for example, Telecom Cellular bid NZ 57 million for 2 cellular license
but paid only NZ 5,000, the second highest gualifying bid.  In an oral auction the amoun
Telecom paid would likely have been sbout the same, but the amount that it was willing o pay
would not have been revealed. Soch disparities berween the st and second bid undermined
public confidence in the process and ied New Zealand w drop sealed second-bid avctions m
favor of standard first-bid sealed suctions.  See Milon Muoeller, Reform of Specuum
Management Lessons from New Zealand 13 Policy Insight 20 {(Reuson Foundation, November
P99y
¥ Michael H Rowhkopl gt gl. Why Are Vickrey Auctions Rare” 98 Journal of Pabucal
feonomy 93109 {1990y
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bids be taken for-Hcenseswas art of 8 group and oral bids taken for mdividual Jivenses., Sealed
bids would be submined prior to oral bidding, and would not be opened until the conchusion of
the oral bidding.  As discussed below, such a system would avoid the problems that may arise if
parties bidding on licenses a3 2 group know the resulis of bidding on licsases individually or vice

YErss. ;

48, When multiple homogeneous licenses are offered, we tentatively conclude that the
Commission should xperiment with sealed (or slecironically filed) bidding methods used by the
11.5. Treasury 1o auction securities. We seek comument on whether in this case each bidder should
pay the bid price or 2 single price equal to the highest loging bid. We also sesk comment on our
tentative conclusions on bidding methods, us well as whether, and uoder what circomstances, the
Commission should use other bidding methods or variants of the methods discussed here.

49 In those cases when the Commission expects very fow bidders we propose o use
sealed bid auctions. We teautively conclude that this approach would minimize the risk of bidder

zollusion,

$0.  Finally, we request comment on the use of the Small Business Advisory Committee
{SBAC) -proposed “imnovsior's bidding preference *®  The credit is intended 10 encourage
participation by designated entities, and by strategic small business alliances, by awarding credits
equal 10 10 percem of an apphicant’s bid. To the extent the credit is based on technological
innovation, we seek comment on whether it is feasible 1o expeditionsly determine eligibitity for
such credits pricy 10 2R BUCLOR.

51, Seguence of Bidding. In ora) auctions, licenses would be offered sequentiaily.
Electronic auctions could be conducted sequennally or simubaneously. Sealed bid aucnons could
be held either sequentialiy or paries could be allowed to bid simultanecusly on some or all
licenses. Under sequential bidding the amount bid in Iner rounds can reflect what licenses have
been acquired in earher rounds. This is likely to be bener than sealed sisnultaneous independent
bidding i faciliating the efficient aggregaton of hicenses. The main drawback of sequential
bidding is the delay if used 10 award large numbers of licenses, especially by sealed bid.

83, If bidding is done sequentiaily the order in which items are offered can affect the
ouicome  We seek 1o establish the sequence of bidding that s mogt likely o Sfacilitate
economicaliy efficient aggrepauon of hicenses across peographic regions and spectrum blocks
while compliving with the sisane. Oine approach would be o suction all geographic TERIONS
within 3 specirum block before procesding 10 suction the next spectrym biock. This approach is
likely to be best when ageregation 30r0ss geographic sreas is more insporiant than aggregation
across spectrum blocks. This would be the case when the geopraphic scope of licenses is small
relative to the efficient geoeraphic scale while the bandwidth per license §s sufficient 1o achieve
the minimum efficiens scale of operation.  Another option would be 10 suction all blocks n 2
given geopraphic ares before proceeding 1o auction licenses in the next geographic region. This
approach wouold be best when bandwadih per hicense 13 small and geographie scope large such that
aggregation of licenses m the same geographic area 1 likely

“_ See FOC Small Business Advisory Commities © the Federzl Communcaions
Commission Regarding Gen Docket 90-314 {September 15, 1901y {SBAC Report) at 14-45
fwiich hias heen mcluded s the docket of thas procesding and is available from the Commission

OFy TRIeAL




C MR L8340 When Hoenses are offered sequentially within 2 given spectrum block, one option
- would be 1o offer the vegions in descending order of popularion. This would enable firms seeking
1o gresie regional service gress 10 acquire the largest market in the region before bidding on
smalier surrounding markets. Presumably the value of 2 smasll market adiacent 1o 2 large marke:
is more dependent (in peroentage terms) on whether one also holds the large market than the
converse. Thus it would seem more usefu! 1o most bidders 1o know which g markers they had
won before bidding on smaller markets.  Another option would be 1o offer licenses by large
geographic regions. For example, the Commission might first offer all licenses in the sustern
section of the country, and offer licenses within that area m descending order of population. Thxs
approach might facilitae aggregation by large geographic regions. If an oral auction is used, the
Commission might hold the auctions within the large geographic area that is being licensed.

54,  The preferred sequence of offering across spectrum blocks is less clear. One
option would be 1 auction hlocks in descending order of bandwidih, ¢ g, offer 30 Mz licenses
before 20 Mz Bcenses, We seek comument on the circomstances in which alternative sequences
of bidding would be most likely 1o result in an efficient aggregation of hcenses and best meet the
Commission’s ather suction design objectives.

55 When bids are taken simultaneousiy for all fems in & zealed bid suction the order
i which bids are opened typically does not matter. However, as discussed below, the order does
matier when bidders are permitted 1o place a ceiling on the totel amount they wish 1o spend, or
if bidders can withdraw bads when the sealed bids are opened. 1o these cases the order of opening
bids must be specified in sdvance.  If spending limits wre sdopied or if bids can be withdrawn
without penalty, 8 reasonable option would be 1© open bids for Hoenses in descending order of
smarket sive s measured by population. We seek comment on this and other options for the order
of apening sealed bids. L

56, We abso sesk comment on the advantages and disadvantages of simulianeous
ascending bid electronic sustions. Under this approach, multiple loenses would be put up for bid
a1 the same ume. Such aucnons may facilitne the officient and sapid aggregation of licenses by
providing bidders with simultaneous information sbout the value of hcenses in multiple markets.
This technigue has not been widely used, however, and may 1ake longer 1o implement than the
other bidding methods. We specifically sk for comment on the feasibality of implementing it in
tme 1 meet the siatwtory deadlines for commencing PCS licensing.

57,  Bidding for Groups of Licenses. Allowing bids for both individual licenses and
groups of licenses (Ccombinatorial bidding”) may reduce the transsctions costs in efficienthy
aggregaung licenses ™ Bidding on individusl licenses, even sequenually, doss not aliow bidders
10 fully express the interdependence of license values and does not ensure that groups of hicenses
are assigned 1o their highest valued use” One way to facilitae efficient ageregation is © allow
bidding for groups of hoenses that sre bkely 10 have more value as 2 package than indwvidusliy
For certain spectrum blogks we could accept bids both for licenses midividually and for all the

* See Lewter of the Honorable John . Dingell, M.C. 10 the Honorable James H Quello,
Charman, Federal Communizsuons Commussion {September 21, 19833 (2 copy of which has
been included i this docket and 15 aveilable © the public)

¥ For example, with sequentia! bidding a firm’s bid in the early rounds would not be able
s refizer whether the fivm was able 10 acquire contiguous hicenses n ater rounds John Hales
and William Samuelson Opumal Aucnons, Amencan Bconomic Revsew 389 (June 1981
fhermnafior “Ridey and Samuelson™)
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‘ e Block warded 2s & group if 2 bid for the licenses
‘a5s group excesded the sumi 'of the highest bids for the licenses individually, I the sum-were
greater than the highest bid for the group, Teenses would be swarded individually. I gither case,
the same eligibility, performance and other requirements would apply 1o each indrvidual license.

S8 ‘We tentatively conclude that in the initial spplication of combinaiorial bidding the
Commission should require submission of sealed bids for groups of licenses and then condoct oral
suctions for individual licenses, We believe thal this sveids providiog an undue information
advaniage %o bidders for 8 group of licenses, The alternauve of first auctiomng licznses
individually, announcing the results, and then offering licenses m groups would permit bidders
for 2 group of licenses to outhid the announced aggregate bid for single licenses without
permiting a coumersifer. This might bias the outcome in favor of group boenses.

56 We siso tentatively conclude that bidding for groups of licenses should be by
sealed bid and that the bids should not be opened until after completion of oral bidding for
individual licenses. 1f it became apparent that a bid for  group of Hicenses was likely 10 exoend
the sum of the individual bids, budding would virnsally cease for the remaming indivadual

licenses.

&0 A possible refinement © the propused procedure for implementing combinxiorial
bidding would be to provide for an sdditional round of bidding limited to winners of the first
round . Winners of the first round would be given an opportunity 1o increase™ their bids by
submitting 2 sealed “final and best” offer. Licenses would be awarded 25 2 group if the finsl Bid
Sor the licenses as 2 group exceeded the sum of the final wids for licenses mdividuaslly. Winners
would pav the prices bid m the final round. Such an additions! round of bidding wonsld allow for
s counter offer by the panies who won in the first round but were not awarded 8 lioense in the

first round under the combinatorial bidding rule.

(61 We seek comment on the general concept of combinatorial bidding” on our
rentative conclusions for implementation and on possible refinements. We also specifically sech

comment on the Commission’s authority 1o use this auction method.™

62 Wealso seek comment on the experimental use of seated second-bid guctions when
offering licenses in groups and bidding i not expested 1o be intense. When few bidders are

¥ Bidders would not be pemitied to smake second round bids that are less than thew
winning bids in the first round

* in particolar, we seek comment on at what point, if any, we should be concerned that
agpregation could result in undue markel power jeading 0 saucompetitive conduct.

* Gerpon 3U9() requires the Commssion 1o prescribe area designation and bandwidth
assignments thal promote an squitable disiribution of hoenaes and services among geographic
arcas snd prohibis the Commission from making s public mterest determination regarding
these area designations based on revesue  The Hlouse Report explaing that this provision i<
imended 1o insulate the Commission’s COMmuUmCatons policy decissons from “budgetary
pressures © We do not beheve that the proposal deseribed above, which 15 designed 1o ensurg
that specrrum 1 wied for us highest valued use, conflicts with Secuon 309()(7)  Moreover
we pote that nothing 1n the Budget At is inended to be construed o prevent the Commisaon
from issuing nstiomwide hrenses. sg8 Secupn JOSGHOHG) or from considenny  Consung
demand as part ol e degrminanons, s8¢ Leotinn 309G HHOY
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= petied "bigs may be less than the maximum amount parties are willing to pay and both oral |

sictions and sealed first-bid auctions may create a free rider problem for parties bidding on
individual licenses. That i3, even though all the temative winners of individoal hoenses might
hensfit if Hoenses were issued individuslly, withowt cooperative sction sach might refrain from
raising bis bid in the hope that pihers would raise their bids enough that the hicenses would be
issued individually at no additional expense to imself. The free rider problem could be avoided
if the Commission used an auction method that induced biddess o reveal the matizoum amount
they would be willing to pay for individual Jicenses. The sealed second-bid suction discussed
ahove appears 1o be the most likely 1o do this, aithough 3t may have other defects. Under this
approach g p of licenses would be issued only if the bid for the group of licenses exceeded
the sum e??ga maximann amount bidders were willing & pay for individusl bcemses.
Furthermore, if bidders tuthfully bid their maximum willingness to pay, this efficient result
would hold whether bids for individual licenses and & growp of licenses were tendered
sequentially or simuluneously, Finally, we also request comunent on the use of combinatorial

bidding in sumultaneous ascending bid auctions.

&3 Limitations Placed by Bidders on Winnings or Expenditures. If we allow
sealed bids 1o be submined simultaneously for 2 number of individual Beenses or groups of
licenses, bidders may win more Jicenses than they want. This could be 2 problem if we reguired
firms 10 submit 2 deposit with each bid and were 1o keep the deposit of the high bidder even if
that party declined 1o accept the license. One way 1o avoid this outcome would be to allow
bidders 1o specifv spending or other Bimits (.., il population in license areas) if they win
more than one license. Permuinting firms to specify expenditure or other fimits in simultaneous
sealed bid suctions would reduce their risk, possibly mcressing the numbes of bids and ol
suction revenue.

- 64 Allowing bidders 1o submit a limitation on 1otal expenditures would be easy o
administer and would reduce 8 bidder's fear that winmngs may exceed iis finsncial resources.
Under this approach, bidders conld submit expenditure limits with their bids, and bids would be
apened n 2 sequence announced before the auction. Any winning bid that would cause a bidder
10 exceed his expenditure limit would be disregarded and the next highest bid sonsidered. Firms
nol wishing to 521 any hmitanon on woial expenditures would not be required 10 do so.

65 We enatively conclude that permining bidders 1 specify such spending limits
would not be necessary under oral bidding, electronic bidding, or sequential sealed bidding for
ndividea! licenses becuuse these methods permit bidders to limit their expendires directly.
Furthermore. such spending limiss would not be needed even under simultanecus sealed bidding
i the Commission permits bids for individual hoensss 1 be wihdrawn withowt penaliy,
Therefors we propose that the Commission experiment with permining bidder specified
expenditure limus if and oply if i uses simultaneous sealed bid sucuons in which a WInRIng
bidder would forfei 3 significant payment if the bid is withdrawn ™ We seek comment on these
tentaiive conclusioms.

‘ 66, Minimum Bid Reguirements. Setting 3 “reservation” price below which the
ficense will not be swarded could incresse the government’s sxpecied retum by nducing some

“ in secton £ below, we propose 1o allow sealed bids w be withdrawn without penali
up 1o the ume bids are opened I this proposal is adopied we sce po reason 1o provide fo
expenditre foras
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Buyers 1o raiss théir bids.” For wisinple, revente would be increaséd in an orsl duction ifthe -
*myervaeﬁan*gmca were st sbove the second highest bid but below the maxioush amount the
winning bidder is willing 10 pay. S “

&7 The benefits of sering & reservation price are likely 1o be greatest when there are
very few bidders. When competition 1 intense the benefits of setring 2 reservation price may not
he worth the cost, Setting 3 refusal price would require estimating the value of the heense, which
may be difficull snd time consuming, Develo ing and implementing a procedure 1o use this
sstimate in caleulating the minimum bid could gxﬁher delay the initial auction date. Moreover,
i7 o bids exceeded the minimum bid, the Commission would need 10 wait some interval before
it could put the Hcense up for bids 2 second tyne. Meanwhile, the public would lose the benefin
of the services that could be provided with the spectrum. We tentatively conclude that there
should be no minimum bid becanse the public interest benefits of facilitaring the rapid provision
of new services are clear, while the possible mcrease in AUCHON revenues s uncertan, However,
we sesk comment on the possibility of establishing 3 minimum bid in auctions where the

specirum 1o be suctioned has an established value in the marketplace.

B Aliernative Pavment Methods

68, Section 305(4) reguires the Commission consider alternative payment methods
including initial lump sum payments, instaliment payments and royalies. The administragvely
simplest option is 1o requive full payment in a lump sum upon issusnce of 2 license, This would
leave financing to the private sector and chiminate the need for the Commission to conduct
dewiled checks of financial qualifications and credirworthiness. We propose to regquire full
payment 1 2 lump sum for 21 bidders other than the entities designated in the Act as deserving
special consideration by the Commission to ensure their economic oppormnity.”

| 69 Allowing msisliment payments is equivalent 1o the govemnment exrending credit
o the winner. This would reduce the amount of private financing needed by a prospective
licensee, but 3t burdens the sovernment with the risk of default. For this reason, we propose 1o
Timit this option o the entities designated by the ALl a5 groups whose economic opporianity
should be ensured and are likely 1o have difficulty obtaining adequate private finsncing, We seek
comment on aliernstive installmen: payment options, including options for payment of interest.

90 A third pavment method is 2 combinavion of an initial payment and rovalties. This
svetem 15 used by the Diepariment of the Interior for outer continental shelfl oil and gas jeases.
Firms bid on the amount of the inital payment and pay royalties at 2 fixed rate set by the
government. If the FOU is licensing 3 mghly risky service and the government {taxpavers) 15
better able 1o bear risk than the firm (shaveholders) there may be an a0 aotage © have some part
of the payment in the form of 2 royaly. This benefut must be weighed sgatast several difficulues.
First, if the rovalties are based on the output oF revenuss of the winping fifle Jrey will zetas
sax and tend 1o reduce owput.  Sevond, royslues on FCO licenses may be very gostly 0
adminisier. Unlike oil and gas rovaliies there 15 no easily identifiable output associated with the
icense.  To collect rovaities on FCU hicenses the agency must establish accounting rules for
identifving the share of revenoes or profus asributable 1o such licenses  This is likely 1w prove
extremely mwrusive and difficult w0 umplement in practice, especially when a license 5 used by

O Gee Rilev and Samuebson at 385

S

The lump sum pavmens would be for the balance nf the wenpning bl remarny alio
mavmen: of the deposit deseribed 3 section E below

~ot
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a-€irmas part of a highly integrited Communications service. Finally, the Commission may have

-difficulty determining dn sppropriste royalty rate.  We seck comment on these tentative

conclusions regarding royales, We are also interested in comments on ways 1o improve the
ﬁﬁgczzviaass of rovaly payments as 3 possible solution 1o the entry cost problems of small
hidders. . ; .

71, Inaddition, we request comment on the use of sliernative payment methods for the
entities designated in the Act for preferential trestment, the kind of method(s) that should be
offered, which other applicants should be eligible for alternative payment plaus, the interest rate,
if any, that should be charged, and what standards the Commission or an puatside contractor might
use o evaluate an applicant’s creditworthiness. Finally, we request comment on bow the
Commission should treat licensess whe default on pavments owed the government.  For example,
should licenses be conditioned on timely pavments so that a default would result in immediate
license cancellation? Should there be any grace perinds or an opporunity for restruciuning the
payment plan” If the Commission should allow 2 grace period or restructuring of the payment
plan, we imend 1o follow our wres (including the pavment of interest) under the
Commission’s existing debt collecton rules and procedures. Sec47CFR § L1901, o seq. We
also reguest specific comment on the SBAC's distress sule propossl.  The pxgwsa% wounld
encourape wansfers 1o designated entities where winning bidders are unable 1 pay.” We request
comment on the most efficient administative mechamsms for implementing these payment
options,

€. Treaunem of Designsted Entities,

72.  The new subsection 4(D) of Section 30905} directs the Commission 10 ensure that
small businesses, rural 1elcos, and businesses owned by worhen and minorities are “given the
opportunity o participaie” in the provision of spectrom-based services. Congress's objective was
apparently 1o promote economic opportunity for the entitiss enumerated in the starme.®

73 Before addressing specific propasals, it 1s appropriate to address 8t the outset the
legal issues raised by these proposals. To unplement this provision, we are considering a variety
of measures incloding 1 ceruficares, set-gsides {Lg,, certzin designated specinum blocks 1o be
awarded in auctions open only to applicants that faill under one of the defminions for the eligible
entities), bidding preferences, preferential payment terms such as delayed or extended mstallment
payments 10 gualifving bidders, o other procedures. We note that any benign rsce or gender-
conscious measures mandated by Congress - even those not "remedial” i the sense of being
designed 1o compensaie vicims of past governmentsl or societal discrimination - are
constinstionally permissible 1o the extent that they serve important govemmental objectives within

the power of Congress and are substansially related to the achievement of thoze objectives.

Broadeasting, Ing. v FCC, 497 11,5, 547, 560-963 (1990}, gee abo Rig v 48 Croson fo.
488 115 462 (1989, Fullilove v Rlunmnick, 448 1.5, 448 (1980}, Lamprecht v FOL o%8 F.2d

382 (DL Cir 19923 1n addmon, recenm case law sugpests that any 120 pender-LonscIous
preferential measures taken by the government must be supported by 8 convincing and
comprehensive record that demonstrates that the government's methods are substantially related
to the goal ¥t hopes o achieve  Meiro Broadeasting, Ine v FOE. 4%7 UK at 560-563.

# SBAC Report at 13
O SBAC Repont at 16

T Kee {Cont Bepor an 4808840 see also HR O Rep No 13111 a1 258

-
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cerns associated with preferential measures simed towards minorities and women, 1 would
appear that such race-or gender-conscicus measures adopted in this procesding would have
be supporied by & record which demonstrates that such prefesences are substantially related (o the
ohiectives of the Budget Act™ With this in mind, we request spesific comment on how we might
satisfy concerns expressed in the relevant case law while fulfilling the statutory provisions relating
10 businesses owned by members of minority groups and women. Measures adopted for the other
enumerated entities, rural 1ol mall businesses, could be reviewsd under a more deferential

cosand
judicial standard. ¥ esch Co CETUSLW, 45323 (118, June §, 1993}

4. Because case law in this area has @ bearing on ovr legal suthority, commenters
should address whether we could satisfy the congressional objective simply by affordiog
preferences 1o small businesses and other smsll entities, and theough this means promoie

* The House Repor states that “unlike mass media licenses, where diversity of ownership
contributes 1o diversity of viewpoints, most of the licenses issued pursuant to Section 308 will
be services where the race or gender of the licensee will not affect the delivery of the service
w0 the public”™ HR. Rep. Noo J03-111 at 255, We note, for example, that PCS licensees
will probably not engage in services that invelve the exercise of editorial control. PCS licenses,
however, could be used to wansmit electrome publicstions w multiple viewsrs, We seek
comment on whether any of the services subjet 1 compeligve bidding possess ithe
characteristics that warrant consideration of diversity factors 25 2 manter of the public imerest.

® The Act’s legislaive history concerning the subject provision, Section 209(H4)D),
provides linle guidance regarding the relationship between the preferential measures and the
goal Congress hopes 10 achieve. See Conl. Report a1 484, The text of the provision alse does
not appear 1o provide a specific Sinding in suppont of race- and pender-cOnSCIOUS MEASUres.
We note, however, that 2 similar provision, Settion 0BG HACHI, refers 1o the Commpussion’s
obligation 1o ensure “economic opportumity for a wide variety of applicants, including ...
businesses owned by members of mnority groups and women.” The legishative history of this
provision, fike the 1ext, mdicates that Congress’ principal objective was 10 ensure SOONOIMIC
apportunity for such groups. See Confl. Rep. a1 484, H. Rep. Mo, 103-111 a1 255, See glso
Section 309(){SHB)smutory  objective 0 promote economic opportunity  and new and
mnovative techoologies)  In this regard, moreover, the Supreme Count has noted tha
{1liminng our anslvsis 1o the immediate legisiative history .. “would evect an armficial
barrier 1o {3] full understanding of the legisiative process.”  Fullitove v. Klutznick, 448
LS, at 502 (Powell, J.. concurring). The ‘special atribute [of Congress] u5 2
legislative body lies in its broader mission 1o investigate and consider all facts and
opinions that may be relevant 1o the resolution of an issue. One sppropriste source o
the mformanion and experuse that Congress acquires in the consideration and enacimen
of earbizr legislauon.  Afier Congress has legslated repratedly in an area of nanional
concern, its Members gan expenence that may veduce the need for fresh heanngs or
projonped debate when Congress agam considers action in that srea’

Metro Broadeasting, lnc v, FCU 497 U 347, 568 (1990} {gquonng Fulliove v Kluwnick.
44% U5, at 502-5303, and also citing, at 478 (opuuon of Burger, €1} Congress, of course.
may legislate without compiling the kind of record” appropriate with respsat o judicial of
administrative procesdings”)  With the i mind, commenters may wish to address othes
selevany legislative acuons concermng, for exampis, ownership diversiy in the ConuRURITAT
pvdusiey of discommapry Dinancial lending practices generally '
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X BebRmIC. Gpportunity by shsuring ‘ther women and mindrities wre "afforded an opportiniity 10
 panicipates -Alternatively, if commenters believerwe should go further and provide preferences

specifically tied 10 an applicant’s minority or gender status, regardiess of ezonomic circumstances,
these commenters should discuss how the standard of judicial review for such preferences can be
satishied  For exarople, commenters may wish o address whether evidence of discriminstio
apainst these groups within the context of radio Heensing or financial lending practices 15
required, and if so, what type. I such evidence is required, commenters should point o the
source of that evidence, for example, in the revord of conpressional procesdiogs or slsewhere.
Alternagively, commenters should provide evidence of the degres o which these groups are
underrepresented in the pwnership of non-broadeast licenses. 1o this regard, commenters should
sddrass the Hindings contuined in the SBAC Report, discussed below, para. 20

75, While the statate lists sl of the enumernted groups together, it does vot indicate
that sach group must be afforded the sume type of weamment. Thus, we tentatively conowr with
the SBAL Repon that different approaches may be appropriste o sddress the specilic concems
applicable 10 each enumerated entity. For example, the Commission could propose deferred
payment terms for small businesses and tax certificates for businesses owned by women and
minorities ® Notably, as discussed sbove, preferences afforded 1o businesses owned by women
and members of minority proups could apply regardiess of whether such businesses are small
businesses. In addition, measures such 25 set-asides may be better suited for some spesific
services than others™

6. We request comment on the types of mechanisms the Commission might employ
1o promote the obiectives of Section 309(4HD).  As indicamed above, we are particularly
interested in comments that discuss ways m which the Commission wight craft a scheme of
preferences thar would both folfill the obyectives of the starute and comport with the relevan case
faw precedent.

77, In order w administer such measures, we would have to establish criveria for the
epumerated entities. In the case of small business, we seek comment on whether we should rely
on the definition devised by the Small Business Administration ™ For businesses owned by

f*’ There is nothing that would appear o prevent » small business that was engaged in the
provision of cable television service from beinp considered 2 small tusiness within the meanng
of the statme.

¥ Lee g the Cellolar Radio Service snd TVDS, 47 CFR. Parts 22 snd 95, respectively,
where only two hicensess serve 2 partcular market

% See SBAC Report at 20.21.  According 1o the Repory, the SBA administers a varable
standard for determining whether an entity is small for SBIC financial assistance purposes. The
suandard permits an applicant 1o gualify based on 3 net worth not i excess of 36.0 milhon with
average net income after Federal icome taxes for the two preceding years not i excess of 320
million.  Alernsuvelv, an applicam can gualify by showing that wogether with afliliates, and
excluding affiliates, 11 meess the size standard for the industey i which o is pnimanly engaged
as set forth in 13 CF R £ 121601 Sesalso 13 CF R & 121802022} The SBAC Hepon
however, also questions whether the exisung net worthfincome size standard 18 100 Inw o
wiscommumeatons indusiries, such as PCS. that mav be capual imensce

- o
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policies, Thus, for purposes of this procesding, we propose that rural telephone companies be'

defined as those carriers that‘are eligible for the exemption from the welephone company-cable
selevision russ-ownsership restrictions under Section 63.58 of our Rules.™ We zlso sesk comment
about the scope of any specific weatment that might be sfforded rural welephone companies. For
sxample, should rural 1elcos be afforded preferential measures only where the license covers 2
smarket gres or relisble service area that 2iso eRCOMPAASES all or ngefzﬂssgmﬁmt portion of their

compatyy preference so that any rural 1elephone company tan obiain 2 preference in any markel
licensed by the Commission® Should the fact that some russl selephone compames recaive
favorable Dinancing from the Rural Electrification Admanistration bave sny bearing on the
preferences yural welephons companies might receive? Regarding businesses owned by women
and minoritias, we seek comment on whether o qualify for preferential measures, women and
minority backed applicants should be 50.1% owned by these groups or whether sigaple control 1
enough 1o qualify regandless of the percentage of the equity held® In this regard, commenters
should address how the Commission can deter potential abuses where less than 50.1% ownership
and conol is nvelved,

7% We siso specifically request comument on how the Commission could ensure that
any policies we might adopt 1o 2id those groups that Congress was particalarly concerned about
did n fact aid those groups and not others who might merely use 2 member of ope of those
groups for the purpose of achieving special treatment by the Commission. in addition, we ask
how we should apply such eligibiliny eritenia © consortia, that is, whether such consortis must be
wholly or predominantly comprised of the eligible emines in order guahify for a preferential

MEARUTE.

Specific Propasals

7% Because we are required o prescribe regulayions 1o unplement Section 309(
within 210 days of the ensciment of the Budget Act, we nciude the following specific proposals

£ The Commission has defined term “minority” to include “those of Black, Hispamc
Surmamed. Amercan Eskimo, Aleut, American Indian snd Asiatic Arerican exiracuon”  See
Sutemen of Policy on Mmnority Ownership of Broadeasung Facilives, 68 FL.C2d 979, 980,
n § {1978} Commission Policy Regarding the Advancement of Minorty Ownership in
Sroadeasting, 91 F.0.C. 2d 849, 489, n. 1 (1982}, gitng 47 USC § F09(HEHC (1982 ed )
in the past, the Commission has iucluded women among s groups ehgible for cerain
preferential measures. Gainesville Mediz=joer, T0FC.C 20 143, 149 (Rev. 24, 19783 B
see Lamprecht v FCC, supra  Sgealso 47 CFR §Lis2i)

% gee epo 47 CFR§ 6358 (converning rural selcos).

“ rhe Commission has pending 8 request o modify the dedininon of rural wlephone
companies 10 those serving markets af 10,000 or less.  The Organization for the Protechion
and Advancement of Small Telephone Companies (OPASTCD) also has indicated a preference
far this definition in the context of PCS. See Ex Parte presentation of OPASTCO inthe PUS
Proceedings. GEN Docker 90-314 {Seprember 15, 1993}, supra, noie
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e ‘wpiiéﬁﬁiwéﬂﬁééé%i‘gnweﬁ Sntinies ¥ First, we ?mmse"i‘z;stﬁméﬁiz‘g?ﬁ?mw&s with interest for
.. - gl of thedesignated entities i order 10 ensure thewr economic opporumity ¥ We request specific

comment, however, on whether the instaliment payment benefit should apply to all of the
enumerated entities (including eligible consoruia with designated entities) in all services, or only
cesiain entities sin comtexts. Furher, we seek comment on how we might -fusther
Congress’s iment by uiilizing tax cenificates 1o ensure economic opporunity for the designated
entities. Tax certificates might, for example, be used in addition o the instaliment paymoent with
interest benefit for cenain entities or services™ For a more detailed discussion of instaliment
plans, tax cerificatés and other preferential measures, commenters should refer 1o the SBAC

Report.

§0.  The SBAC Report sddresses special barriers % ielecommunications ownership
encountersd by women and members of minonity groups, and we seek comment on s
conclusions. Specifically, the SBAL Report recommends that we satisfy spectrum efficiency and
economic opportunity objectives, and avoid undue concentration of ownership by affording
licensing opportunities to small (i.g., independently owned, nop-dominant) bidders.” lo zziéma%
it recommends messures 1o include such businesses through financial certification procedures,
bidding credits.® instaliment payments and royalties,” distress sales,” and wx certificates ™ The

* See discussion of the applicability of 309GKAND) w PCS io Part 1V, jofrs.

¥ We propose to assess interest 3t the prime rate (as announced periodically in the Wall
Street Journal) phas one percent under the inswaliment plan for such designated entities. The
rate could be fixed at the time the instaliment payment plan begins or could vary with the prime
ratie. O 47 CF R & 11840

* At this tieme, we foreses Two examples of wx certificates that could apply 10 8 sysiem
of competitive bidding. In the first example, an entity not eligible for preferential measures
under the statate {"entiy X"} "wins” an auction and is granted a license, and then transfers the
license 1o a “designated emity.” Entity X would be eligible for a wx cenificate.  The second
example involves an invesior in 2 desipnated entity that "wins” an muction and 15 granted @
license. The investor would be eligible for 2 tax certificate upon divesumre of s nterest.
Commenters should address these specific examples or other possible uses of tax cenificates
i the comtexy of Section 309()4X¥D), such s those recommended in the SBAL Repony,
giscussed below

* ZBAC Repont gt 16 §

*  The SBAC Report secommends that applications from enumerated entities should be
allowed to “self-certify” financial gualifications.  That is, such apphicants soald. include an
ivesiment banker’s leiter, combined with the applicant’s internal funds and bank commitments
in addition. it recommends that SBA chanered Small Business Invesiment Companies {SBI1Cs)
and Specialized Small Business Investment Companies (85B1Cs), should be trested as bonz ide
financial wmstiwtions for reasonsble assurance purposes.  SBAC Report st 12-19

® The CHALD recommended that the Commission protect the public interest in the use of
the spectram by authorizing alternative methods of bidding, bid caleulation, and bid payments
for bidders with suparior service proposals. In particular, alternative bidding calcolations would
allow techmca!l and non-technical mnovaters o discount, or amortize, the bid the apphcan
would otherwise pay based on 2 qualitative assessment of the applicant’s business develommun
propesal To qualify for the credit the SBAC Repon states that the mdder weald luoe w
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“SRAC. Repon, however, does e suggest the same weatment for each group-targeted for e
economic opportunity provisions.” In supporn of jis recommendagions, the SBAC Repont cites iis
finding that “entry oppornmities for small service providers have besn constrained in existing
telecommunications sarkeis by undercapitalization, concentration of ownership, and other
conditions contributing 1o the exclusion of businesses owned by minorities and women” The
SBAC Repon slse found that *ge;}gﬁiw formation is one of the major bariers to full participation
by small and minority businesses. ¥ We request comment mnming these megsures disoussed
i the SBAC Report insofar as they relate 1o specisurm auctions.

-

%1 In 2 related maties, we seek comment on how we can draft rules 1o achieve the
obiectives and reguirements of Section J0B(H3(B) and (4)C). These provisions also reflent 2
Congressional concern for the entifies discussed ghove and direst us 1o, jnter alipg, promote
competition by avoiding concenration of licenses and to promote an equitable dismibution of
licenses among geographic areas. For the purpose of avoiding undue concentraton, COMMEntEn
should address whether the Commission needs to adopt specific rules funiting eligibility for
licenses, other than those aiready in existing service rules. Commenters shoold include in thewr
comments discussion of whether we should take into account the other radio licenses alveady held

by badders.
D. Safegusrds

23 This subsection addresses thres tvpes of safeguards for the suction process, Two of
them-—-measures 1o prevent “unjust enrichment” and performance regquirements—are expressly
addressed by the staue. The third—rules prohibiting cotlusion among bidders—is one that we
explore on our own motion,

83. Preventing yniust envichment. The Budge: Act directs the Commission o “require
such transfer gisclosures and sattvafficking restrictions and payment schedules as may be

qualify as (a) a member of 2 desipnated entity, of {b} 2 consontium owned and coptrolied by
firms owned by members of the designated entities. We seek comment o5 the extent o which
members of the preferred groups can be deemed to be “echnical innovators” snd the exiem
1o which it is feasible 1o reach such determinations prioy to conducung individual oS,

i?gw

€ The SBAC Repon recommends use of disress sale procedures where winners arne
ineligible, ungualified, or unable 10 pay.

#  rne SBAT Tepon recommends three ways that the Commission could issue tax
certificates.  The first SBAC recommendation would encourage relocating  mitrowave
incumbents that elest tax certificate weatment 10 salisfy remvestment requiremnents by furnishing
capital to designated envities  The second SBAC recommendation involves the Conumission
issuing tax certificates for investments in and by SSHIC: in order to facibinate greater rebance
on SSBIC financing for swrup and operstional finance of licensees,  The SBAC's third
recammendation would enable owners and investors of minoriy gened and controlied service
facilities subjest 1o competitive bidding © obtain tax certificates upon sale of their sioek
interests, provided thm the entities remuin minority owned and conwolled.  Bes generalls
Kancas Siate Nenwork Ine v FCC 720F24 185 (D C Cir. 1983)
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" e ¢ 1o prevent unjus enrichment 2:'s result of the ‘methods employed to issue hoenses an

permis ® Sex 47 U.5.C. 309()0(4)(E)> The House Repont suggests that, while the Comaission
should keep track of all yansfers of licenses issued vis suctions, unjust ensichment is likely 1o be
2 problem only in suctions where participation is lismited in order w0 ensure designated entities”
opponusity 10 participmie™  In an unlimited bidding process, the winner s likely o pay the
marke: price for its licenss.” Hence resale would not mvolve any unjust enrichement,

84. These considerations iead us 10 propose that when requests for transfers of designated
entity licenses are submined 1o the Commission purssant o Section 310(b), specific provisions
be implemented 1o prevent unjust eorichment for hoenses obisined in auctions where members
of designated entities have participated p t 1o some specific provision designed w onsure
their participation in the provision of spectrum-based services” The Budget Act mentions
antitrafficking restrictions and pavment schedules a5 measures available to prevent ugjust
snrichment. Howeves, an outright prohibition on wansfer, even for 2 limited time soch a5 one
year, may block or delay efficient market transactions needed to attract capital, reduce costs, or
otherwise put in place owners capable of bringing service 1o the public expeditiously. In other
words, 2 prohibition on resale could have the unintended effect of delaying service to the public,
contrary 1o the goals of the Budper 4ct® For this reason, while we sesk comment on wransfer
prohibitions, we request comment on's system of financiel disincentives to prevent sellers from
realizing any windfsll profit from premsrure ssie of 2 license.  This procedure appears 1© be
invited by the language of the House Report, which notes, in i3 commentary on section 3094},
that *[TThis paragraph sxpressly avthorizes the Commigsion 10 Bupose or 855685 paviments i order

* The House Report notes that “[1in a system of open competitive bidding, wafficking n
licenses should be minimal, since the winning bidder would have paid a market price for the
heense. Nevertheless, the Comminse anticipates tha the Commission will mongior wafficking
m hcenses ixsusd pursuam 1o the provisions of section 309(3). and will impose any necessary
regulations and wansfer fees as mav be necessary 10 prevent unjust enrichment.  In the event
that the Commission limit participstion in any given competitive bidding procedure, however,
there exists 2 significant possibility thet licenses will be issued for bids that fall short of the sue
market value of the Bicense.  To the extent that the Commission is attempting 1o achieve 2
justifiable social palicy goal-such as the seservation of appropriate licenses for small business
applicants—licensees should not be permitted 1o frustrme that goal by selling their license 1 the
aftermarker.  In these instances, anurafficking restrictions are necessery and appropriate ™ M
B Rep Mo, 103-111 a1 257

¥ We seek comment on what information transferees of licenses should be required 10
furmish 10 the Commission and, in particular, whether vansferses must submit special or
addivonal informauon when 2 premature transfer is requested. We also sesk commens on the
nme interval during which wansfers should be Sonsitderzd “premanue” and thus subject © any
special or additonal mformation reguirements that we may adopt.  Finally, we recognize tha
there mav be siuanons where such transfers, even if considersd “premature” in some contexis,
should aot be considered “unjust enrichmen ” I, for example, the Commission issued 2 tax
certificate to permiy an invesior in 2 licensee conwolled or composed of one or more of the
designated entitigs o sell his or her interest and not recognize the gain on the sale of tha
mterest, we might not consider this gain 1o be wnjust ennchment the ax certificate would
SErve a3 an wmoentive 10 yvest n the economic opportunity enterprise n the vl anstance, and
any attempt 1o recapiure this profi would work 2t cross purposes with the purpose of the 1o
ceruficaie policy. which i 10 encourage such investmen:.

S Bee 47 UUSC O §5 300GUINA)Y and {(4HC)
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- o prevent unjust enrichment resulting from trafficking in hicenses. ™ T e
£5 We sesk comment on this general approsch and on the particular form of payment

that we should impose on early transfers of licenses granted under preferences and on the mterval
of time afier initial grant during which transfer payments would be imposed. With respect to the
amount of the payment, if the preference 1ok the form of deferred payments, perbaps we should
provide. that all furere payments become due 1o the government when the liceuse is prematurely
wansferred to 2 lcensee not eligible for the preference. If the preference were 8 sel-aside, the
payment could be based on the estimated difference between the price paid at the auction and the
price that would have been paid without the sei-aside. If both preferences were used, then both

sypes of payments would apply.

26, lmplementing this scheme of payments would require estimation of the price that
would have been paid in the absence of 8 set-aside, Where thers are clearly comparable licenses
awarded by zn opes auction, Hhus should mot be difficult %o do. We seek comment on the
fikelihood that such “comparable” prices will be available. In the evemt that comparables are not
available, we seek comment on how 1o caloulate the payment. Une approach would be ® permit
the seller 1w recover only the price it paid for the license plus any out-of-pockel expenses it
incurred in building facilities or otherwise preparing to provide service. The seller would be
requived 1o remit (o the government any proceeds yecerved from the tansfer in excess of this
amount. This would preserve licenses jncentives to make the necessary investments in providing
service,

87, We also seek comment on whether any interest charges should be included in the
pavment caloulations. For example, if 2 comparable price is available, the difference besween the
comparable price and the set-aside price could be viewed as  loan from the govemment © the
preferred Licensee. A payment equal 10 the difference berween the comparsble and set-aside
prices would then consunste recovery of the principal, but it may also be appropriate 1o coliect
smterest on this "loan ” 1f 8 comparable price is not readily available, and the amount of proceeds
that the sei-aside hicensee may retain 35 calculated based on #s outlays, in order w preserve
IVESUmEn INCERtIVES, 1t may be appropridie 1o allow the set-aside licenser o camn sbine return
an its investment sutlay. Commenters favoring the use of interest charges of one kind or snother
should address the issue of the magnitude of these charges. See also pars. 79, supra.

85. Al of these proposals leave open the possibility of disapresment regardimg the
magnitude of the pavment 1o be imposed for premature tanster of a set-aside license. This 52
consequence of attempting 1o preserve hicenses investment incontives prior so any tansfer, We
seek comment on the following aliernative, which has the advantag® of being unambigucus but
gy sttenuate investment incentives. Licenses granted pursuant 1o 2 set-aside could have 2
condition attached © them o the offect that, in the event of 2 premature tansfer, the mitial
licensee would pay the amount egual to 1 certain percentage of the difference between the mal
bid price and the transfer price.  Commenters favoring this option we requested 10 propose an
appropriate percentage for caloulating the payment. We note that even the wransfer price may be
difficult 1o determine for deals that are not pure cash transactions. We seek comment on how 10
calculate 3 “cash-equivalent™ price for caloulation of payments. We also seek comment on the
simpler procedure of calculating the payment a5 a fixed percenage of the purchase price and on
what the appropriste percesiage would be, if we were to adopt this procedure.  Finally, s
propose as an alternative conditioning designated entities’ licenses on there being no premajurny

MR Rep N H5-111 a1 257
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iransfer of those licenses. A forbidden transfer would ciuse the Hicense 10 cancel aﬁz‘iﬁ’:ﬁﬁz{%“gﬁy?

While drastic, this remedy is seif-enforcing and simple 1o sdminister.

£9. The Budper Act also amends Section 309(1) of the Communications ACt 1o require the
Commission, within 180 days of the date of ensctment, to “preseribe such sransfer disclosures g
amirafficking reswictions and payment schedules sx are necessary o prevent the unjust
enrichment of recipients of licenses or permits s a result of the ethods emploved o issue
licanses under this subsection” {Le,, lotteries).” The language of this provision mirrors that of
Section 309()}{4)E), the subsection requiring the Commigsion to prevent unjust ensichment from
resale of licenses obtained vie suctions. The legistative history of that section indicuies that the
Commission may “IMpose Of a55e35 payments in order 10 prevent unjust enrichment resulting from
wafficking in licenses "™ We tenttively conclude that we may assess paymenis o prevent unjust
enrichment in the case of loneries as well. We seek coonment on this tentative conchusion and
generally on how 1o implement the new Section 3090{IHC). What antitraffickiog restrichons,
if any, are appropriste in addition 1o the payments that we might impose? What should the ume
period be for any such restrictions, ¢.8., three yeurs or jess? How should the payments be
caloulated? ,

............. sesion o “include

performance requarements, such as appropriste deadlines and penalties for petformance failures,
o ensure promp delivery of service o rural aress, w prevent stockpiling or warehousing of
spectrum by licensees or permitiees, and 10 promote investment i snd sapid deployment of new
echnologies and services.” " The House Repon provides » specific example of the warchousing
concern, sugpesting that “an imcumbent service provider could submit o bid for 2 license In 2
service that would compete with an existing business, and engage in behavior that would prevent
competition from occurring. This would deny the public both the benefit of having access © the
new service, and the benefis of competition ™"

50, Perdformance Resuiremenis.  The Aot reguives the Comn

21. As lonp as wansfer of licenses is perminted, valuable spectrum hoenses are unlikely
1o be warehoused, that is, held out of use even though it would be profitable for & firm withow
marke1 power 1o provide service using thal spectrum. The sost of warchousing is the value of the
foregone uses that could be made of the license, either by the Hesnsee fiself or by others who
sould purchase the license from the initial hicensee. Wheni the license is purchased by auction,
the out-of-pocke! expenditure by the licensee makes the cost of not exploning the license more
obvious and explicit, which mav be particularly effective in deterring warehousing

92 We therefore seek comment on the exient o which warehousing might take place and
the circumstances, if any, in which it is paricularly likely o pezur. Adduionally, sithough the

* poand R remmer v, FCC, 743 F2d 918 {D.C Cir 1984).

? See Section 30S(1{THT) of the Communications Act, a8 gmended. This provision was
adopted from the House bill without change  The lepisiative history sugpgests that Congress
intended 10 Dimit “the ability of lottery winners to sell their hicense, so 25 1o prevent the
churning and profieering that has characterized lotteries” HR Rep. No 103-111 & 159

UHR Rep No 103-111 a1t 257
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crmance requirements for all licenses awarded by suction. Are there clroumstances in which
the likelihood of warehousing is sufficiently low that requirements are not needed? Are suitable
alernatives available, such as resincting ownership of licenses © non-incumbents.?” We note
that for many existing services, Commission rules already include performance requirements (¢.8,,
regulations that specfy the time inerval within which facilities must be constructed), We seek
comment on whether these performance requirements by themselves would be sufficient, whether
sdditions! pnes are required, or whether any sxisting performance requirements may be relaxed
for hicenses 10 be auctioned. ™ Ses alsp paras. 102-109, infry, which address deposit and other
requiremants, '

binon of collusion.  Although not required by stanste, we seek comment on

L5y

23, ; :
whether the Commission should adopt rules specifically prohubiting collusive conduct.  For
sxample, the Commission could prohibit all potestial bidders from colisborating, shanng
information, or otherwise discussing with one another any information regarding the substance
of bids or bidding strategies prior 1o the completion of the auction. Such rules would serve the
objectives of the Act by preventing panies, especially the largest firms, from agresing in advance
1o bidding strategies that divide the market sccording to their particelar interests and disadvaniage
other bidders. Moreover, amicollusion reles might strengthen confidence in orsl bidding
mechanisms  and would help ensure that the government receives a fair market price for the use
of the spectrum.” On the other hand, if anticoliusion rules are too tghly drawn, they could
prevent the formation of efficiency eshancing bidding consortia that poul capital and experuise of
small firms in order 1o compete against bigger finms, especislly for wide ares or nationwide
licenses. We reqguest comment on how such bidding consorta should be treated.  Further, we
seek comment on how to deter collusive efforts that could undermine participation by small
business entities in @ variery of markets, either as part of consortiz or as independent entities.

94, We also sesk comment on enforcement mechanisms and penalties for vislation of
anticollusion rules. Does the Commission have adeguate resources 1o investigaie and adjudicate
collusion allegations” Should the penalty be 2 forfeiture, Jicense denial, bicense revocauon,
prohibition on participation in future auctions, of something else? To what extent gonduct of
this nature already probibited by criminal low provisions outlywing bid rigging,” or by the
aitrust bans® I current law s adeguate 1o address collusion, should the Commission disquaiify

* In this contess, an incumbent 1 an ety already licensed w provide 3 service equivalent
10 the service that could be provided using the hicense 1o be suctioned.  Commenters favoring
this option should specify which classes of licensee might, for purposes of competitive bidding,
be reparded as “incumbents” amd what criteriz should be used o dentify these classes of
licenzes. Commenters should also address the appropriateness of this approach in the absence
of specific timits i exasung rules governing muluple ownership or other exisiing pwaershup
FESITICLIONS

'_'" For new seraces, we would have the opportunity 1o propose any necessary performance
reguirements when we propose other roles for those services,

Ser para 38, supra. for a discussion of collusion concerns n oral aucuons,

" in this repard, we seek comment on whether posi-application, pre-austion settlenent
agrsements should be banned. See para. 160, imfrs

Sev vo U5 v Guthrie, 814 F Supp. 942 {E D Wash 1993}

D
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" i from, Ruction participsiioh anpyone’ convicted of an antiuust or similer criminsl violation in
... .connestion with an FOC auztion? S

9% This subsection sesks comment on what requirements, in addition to existing service-
specific qualifications for all applicanss, we should impose on prospective bidders and on auction
winners with respect 1o their ehigibility and gqualifications o hold & license, on how o swucture
‘the expedited procedures for “resolution of any subsiantial and matenial issues of fact comcerning
qualifications, ™" and on procedures 1o follow in the event that the tentative winner is insligible,

unqualified, or ynable 1o pay the amount bid,

IXT AR

The ststute requires that o party may
TANCES &% e

participate in an auction “unless such bidder submits such information and assu
Commission may require 1o demonstrate that such bidder’s application is acceptabi ;
Moreover, *[N]o license shall be granied 1 an applicant selected pursvant o this subsection
unless the Commission determines that the spplicant is qualified purseant to subsection (2} and
sections J08(h) and 310" The House Report conunents separately on these two requirements.
With respect 1o the first, &t notes thnt the Commission may require “that bidder's applications
contain s}l information and documentation sufficient to document that the application is not in
violation of Commission rules.” and states that “spplicstions not meeting those requirements may
be dismissed prior 1o the competinive bidding > With respect to the second requirement, the
House Report makes it clear that the statte gives the Commission “the discretion 1o make this
determination only with respect 1o the winning bid, and does not require the Commission to make

-

this dererminstion for all spplicants prior 1o the compentive bidding procedure ™

87 Therefore, in order 10 veduce the administrative burdens of the initial stages of the
suction process, avoid unnecessary delay in the availability of service, and encourage spplicants
10 participate in the process, we proposs that, in response 10 2 Commission Public Notce of 2
filing window or cut-off date in services that are subject to auctions, all applicants interested m
participating smust file 2 shor-form application (modeled on the Commission’s "Transminal Sheet
for Celluler Applications™). We propose that epplicants also submit & long-form application at
the same time {which, for existing services, will be the application form curvently in ugel™, and

47T USC £ 30%G)5)
"ol '

s

¥

- ¥ HR Rep Mo 103111 at 258
23 Ed

* in the case of an apphication for gn SMR or TVDS License, for example, the second
part of the apphication would be FCC Form 574 In the case of 2 celiular applicant, the second
part would be FOU Form 401, No sdditional fes would have 1 be paid upon submassion of
the second part of the application. We propose that PUS applicants seeking 8 hicense would file
on FCC Form $74 if they wished to provide service that is not classified as Conunercial Mobale
Service under our Section 332 Rule Making and on FOU Form 401 #f they seek 1o provide
Commercial Mobile Service  If they seek to provide both types of servige they should e
Both {orms
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, o, we will review only the
short-form spplications 1o determine acceprability for filing. However, We also seek comument on
the possibility of reviewing both the long and short form applications pro? © the ancuon, of on

requiring submission of the long-form spphication subsequent 1o the austion.

98, We seck comment on the information that we should require o be included on the
shori-form application, but we ientatively conchsde thar at least the following shall be regquired:
thie hicense for which the applicant wishes 1o bid, the applicant’s zamgt,“ the identity of the person
whe will be making the bid {in the case of an oral auction).” certification that the apphcant 15
gualified pursosnt 1o Sections 305(z), 308(b), and 310 of the Communications Act and soy other
service-specific gualification rules that the Commission might adopt or bas already adopted for
the particalar service ™ snd cenification that the applicant satisfies any financial gqualifications
requirements that the Commission has adopted or might adopt for the service in question.™ If the
applicant wishes 10 take advantage of any special provisions for the designuted entitics, the shori-
form application must contain a statement 0 that effest and certification tha the spphoant 13, @

fact, & member of the group claimed.

99, An application without certification of compliance with Commission nales would be
dismissed. We seek comment on procedures for spplicants seeking waivers of the rules.

Commenters should address in particular the relative advantages and disadvantages of ruling on

such waiver requests prior to the auction, rather than afier the auciion was complzted. Denist of
any watver request would preciude pariicipation in an aucton. We alsp reguest comment on

whether we should require different information from differem services and expressly ask for
comment on information 1o be filed by PCS apphoants.

" rhis fee would be the spplicable Section 8 fee for the service in question. Zee 47
USC § 138z As discussed below in Section TV, we propose Section B fees for PCS
SEIVICES. ’

™ 1f the applicant is a corporation, then the short form application should include the name
and address of the corporate office and the name and ute of s responsible officer or director
1f the applicant is a parnnership, then the application should include the name, citizenship and
address of all paniners, and if 2 parner & ol 3 natsral person, then the name and utde of 2
responsible person should be included as well, I the appheant is & ug, then the name and
address of the wusiee should be mcluded.

¥ 3 ceated bid auctions, we would need the identity of the person gualified 1o with drav
the bid prior 1o the opening of any bids. See para 169, infis.

¥ Ree g, the restriction in Section 90.603{¢) of cur Rules baming wire ling telephone
common carners Srom eligibility in the SMR service and the restrictions in Section 22 901 of
our Rules governing the parucipauon of the regional Bell holding companies an the cellulsr

vadio service.

® e also sesk comment, however, on the SBAU's propusal o stiow cenuification of

financiz! qualifications w build and constract based on “highly confident” leners from gualified
mvestment banking firms. vensure capial funds, and SBA chanersd Specialized Small Business
Investment Compamies (SSBICs).  See, g8, Advanced Mobile Phone Service, Inc, %1 FCO
34 517 517 {1983}  We also ask thal commenters address the SBAC's proposal 1o wom
SSRICe a5 Nnancial instuations for purposes of certifying financial qualificanions SHAC KReport

IO O
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100, | We. sentatively conclude that the shon-form application should be judged by o
lenter-perfect sundard.  In light of the minimal information required, use of o fetter perfect
siandard should not unduly burden or affect applicants.  Applications that do not contain all
requested information or that otherwise violate the requirements in the rules would be dismisyed
with no opporunity for rssubmission™ As we gain more experience with the suction process,
we might entertain & more liberal standard in order o encourage qualified bidders. Al presest,
however, considerations of time and simplicity sppear 1o require 2 letier-perfect standard of some
sort, although we solicii comment on this maner. With regard 1o the long-form application, we
propasse 1o rely to the exient possible on eusting service nules. With thal in mnd, we seek
comment on appropriate standards for evalusting ong-form spplications. In addressing svaluation
standards, commenters should make clear their assumptions about when the losg-form spplication
is 1o be filed and reviewed (i, before or after the suction).

101, After we have received applications and conducted an initial review, we propose
issue 2 Public Notice prior to the auction listing the qualified bidders and would also notify ail
applicams of whether their applications were acceptable for filing ™ We seck comment on the
appropriste inerval of time berween this sotification and the actual suction, but think it shouild
be &t least 45 davs. In order 30 meet our statutory desdline o commence issuing PCS Hosazes
and permits, we may adopt an expedited schedule for our initial PCS suctions. We seek comment
on the minimum necessary notice of an uptoming auction. If 25 avction is 1o be held, we seek
comment on whether we should permit amendmenss or modifications o the applicaiion afier it
has been submined. We remtatively conclude that, in order 10 reduce administrative burdens, no
modifications of any kind should be permitted 1o be filed until afier the auction. We sesk
comment, however, on whether to permit misor, but not major ownership modifications prior to
the auction, We also seek comment on the approprime time period in which we should allow
submission of any such amendmenys and on what would constitute 3 minor modification in these
arcumstances, especially if only a shor-form applicaton is filed priov 1o auction. To enforce the
purposes of our cut-off rules, we wentatively conclude that major modifications 1o applications,
especially major changes in ownership, should not be permitted ™

,,,,,,,,,,,,,,,,,,,,,,, bads, In order to realize the Acs goals
“promotng rapid deplovment of new

We propose 10 apply existing rules goverming submission of fees. See 47 CFR. &
LUIDY gt sea  These rules provide for dismissal of an application if the appheation fee 15 no
pad, s msufficient, is in improper form, & reramed for isufficient funds or is otherwise not
m compliance with owr sules.  We seek comment on eniending these procedures o new
SErVices.
T * Should only one application be acceptable for filing, we shall issue 3 Public Notice 10
that effect and. of required, implement the relevamt procedurss perminung peutions 1o deny. See
paras. 110112, mfva  We would, howsver, not hold an sucuion masmuch as there would be

no mutually exclusive applications.

¥ We sperifically request comment, however, on how 1 process the applisation of an
auction winner who 1 in violaton of our ownership restnictions only by virtue of the fac tha
an affilinted entity has won another suction held after the first sucuon’s filing deadling Should
we perrmit such aucnon winners 1w mndify their applications 1o come imo complinnce with ous
osvagrship rules”

wd
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¢ bidding o serious qualifisd bidders, and w minimize the
probability that, after the auction i over-(and the partic have dispersed), the Commission -
Finds that it cannot award a Jicense o the auction winner. To ensure that only serious, qualified
hidders participate in cur auctions, we propose o require that each participant in an pral or sealed
bid ssction sender in sdvance 1o the Commission a substantial sum {an "upfront payment”), by
cashier's check™ or, perbaps in the fowre, by electronic funds transfer & 2 conditon of salry ©
the portion of the a0Ction premises coserved exclusively for bidders™ Wealso seek comument on
2 propossl thay, if 2 panty bids simultaneously on & group of licenses sod individual licenses m
the group, the upfront payment would be the grester of the sum of the individual upfront
payments o the upiront payment for the group. The upfront payment and any aéd;}:cmai depuisit
{see related discussion, infra) would operaie 25 3 financial gualification in those services for which
ired” In those services where financial

no piler demonstration of Hnancial gualification is seguursa. ; yices :
qualifications are required, &t would operate as an sdditionsl financial gualification reguirement.

103, We propose 1o caloulate the snagnitude of the upfront payment based oo the amount
of spectrum and population, 15, “nops”, covered by the license, and aanounce it M & Public
Notice issued prior to the aucton. We cesk comment op parameters for this calculation that
would vield upfront payments Jarge encugh o accomphish the Act's goals as described in the
previous paragraph. For example, i we used 2 figure of 2 cents per megahertz per pop,” each
bhidder for o 20 megshertz license for 2 market with 2 population of 20 million would need 1o
tender an upfront payment of 38 million in order to be able o bid. For narrowband channels in
sparsely populated areas {g.,, public coast stations in the Pacific Morthwest region), our proposed
formula cowld vield 2 very small upfront payment. Even in 2 market with 2 population of one
smillion, for some narrowband channels, the payment could beas low as $200. We seek comunent
o whether such low payments are sofficient 1o ensure participation by oaly serious, qualified
hidders. Commenters whoe judge these payments insufficient are regquested o conunent OB
shernative formulas. For example, would 1t be useful 1o impose 8 minimum upfront payment of

¥ See paras. 1213, supra.  See also para 13, supsa. where we tentatively conclude that
the Act's purposes would be served by an adminisiratively simple autuon progedure.

b The auction winner s the party with the highest bid that also tenders o the Commission
the reguisite deposit within the specified gme perod

“ W further propose that the cashier’s checks be drawn in U5, dollars on 2 {United
Sjates bank with sssets in excess of one bilhon dollars and be payable 1w the Feders!
Commumcations Commission.  This requirement would make 1t casier 1o assure the vahduy of
the cashier's check if the need 10 do 50 arose.

b We seek comment on the shernative procedure of only reguinng BuCHOn partcipants
1o exhibit the upfront payinent 8 2 condition of entey 1o the portion of the AUCLOR PIERISES
reserved exclusively for bidders.

Y in many services, we require licensees 10 demonsirats that they have suflicient funds 1w

build and operae the facilities w0 be heensed for 2 perind of ume

® The Congressions! Budget O¥fice estimates the suction value of 2 25 mepaherz POS
License 1o be approximately $15 per pop of about 60 cents per pop per megahene
Congressional Budyet Office, AUCTIONING RADIO SPECTRUM LICENSES TR rdarch
19937 Cur proposed up-{ront payment of I cenis per pop per megaheny for such 3 bganse
wonlkd thus paual onlv abouy 3 peroent of the winnny

MES
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104 While the regisirement to render {or perhaps only 1o exhibit) a substantial upfrom
pavment should exclude frivolous or manifestly unqualified bidders from participating
guctions, we sre also sager 10 miniize the probability tha, afier we examine an sUCHOn Winner's
spplication and call for the balance of s bid, we find the we cannot sward 2 licesse 1o the
auction winner. To minimize this probability, we tentatively conclude that, before 2 udder s
declared the suction winner and the suction is terminated, that bidder must tender 2 significant
and non-refundable surn 1w the Commission.'™ We therefore propose that the high bidder tender
its upfront payment 1o the Commission immedinely, if that payment bas not already been
tendered 1o the Commission. Howewver, we question whether the prospect of losing an uplront
payment of the magninude deseribed above provides sufficient mcentive w0 applicants o ensure
that they meet all gualifications and financial requirements for grant of the heesse. We therefore
propose that, if the upfront payment were less than 20 percent of the high bid, " the bidder would
siso have 1 pay the difference promptiy.™®

105, We sesk comment on when the 20 percent depasit should be due t the Commission.
One option & 10 require immediae payment by the high bidder. Onoe the deposit payment 15
made, the high bidder is declared the auction winner, thus completing the auction, sfier which the
participants disperse. This option makes t possible 10 cominue the suction if the high bidder
cannot 1ender the necessary deposit. Bt is our preferred option in the case of sealed buds, where
bidders would know in advance the exac1 amount needed 10 make 3 20 percent deposit. However,
because collecting an additions! payment of uncertain gize, as would be necessary under this
procedure in an orsl auction. mey be difficolt 1o accomplish immedinely, we seek comment on
the method of payment for this amount (cashier's check, or perhaps in the funwre, slectronic funds
transfer, eic.} and on whether it is practical w keep an oral suction open while the high bidder
provides that additions! pavment.

. 106, We also seek comment on the advaniages and dissdvantages of providing additional
iune, ssy one oy two business days, for orsl aucuon bidders o tender o the Commussion the
balance of the 20 percent deposit. This option has the sdvantage of reducing the administravive
burden on winners, and it could sl be sufficient 1w prevent the delay in service to the public tha

¥ We also seeh comment on whether upfrom patments for licenses in higher frequency
ranges, go. above 0 GHz should be reduced 1o refiect the generslly lower per Mz value
of speetrum i such ranges.

" We propose to retumn the upfront pavments of bidders that are not suction winners as
soon 85 we have verified receipt of the full deposit of the suction winner. Because the
Commission does not maintain interest bearing scoounts with the U, Treasury, we would be
unable 1o pay miersss on any monies received, and therefore, we can not aow pay wrerest on
such deposits. We seek comment on whether we should take the necessary steps o open
interest BERring acoounis

A 20 percemt downpavment s reguired for bids on offshore oil and gas leases. Mew
Zealand required 3 25 percent deposy be submitted with bads for specirum licenses.

The upfront pavment and any additional deposit payments are part of the apphicant’s
bid  Thev are separate from any additional financial qualificavon requwrements for licensing
{15, requremenis 1o shoow that the applicant has sufficient addivional funds 1 build and aperawe
the tacibnes 1 be hiwensady ‘

N



oA v ST AN
N bad ~ g ~ .. b3 v
. RERCRE Y W N L el L -

&

AP

 would resé}z if we ";:;s’éi:axx"se:d Ahe winner's a;;géi&éé,ﬁan; wiith gﬁ#ﬁd@xﬁi pegtion 10 deny ;i%éaé%ng- ’

“pyeles, only © find shat ‘the winner does not have the requisite funds. However, 3 the high
bidder fails 10 provide the balance of its deposit within the next few days after the auction, 1
would be necessary 1o conduct another suchion, of shernatively, to offer the award 1o the second
highest bidder. We request comment o8 this opion.

107, Another option on which we seek comment is to treat the upfront payment alone as
the deposit. Were we 4o do so, it might be sdvissble to alter the formuls © yield larger upfront
pavments. This option has the advaotage of administrative simplicity, but 1 cases whers the
Commission significantly undersstimates the value of the license in question and thersfore
specifies an upfront puyment that is very low relative to that value, the upfroni payment may be
o0 small to provide the necessary incentives 1o applicants that are outlined in parss. 102 and 104.
We sesk comment on which of these procedures (or some other aliernative) would effectively
preclude frivolous or fraudulent bidding while niot unduly burdening serious, qualified applicants.

108 In the case of sealed bid auctions, we propose © permit bidders 1w withdraw prior
1o the opening of any bids. ‘This procedure would also ailow bidders to take into ascount the
licenses previously won and accepted and thus facilitate efficient aggregations.”” As described
below (see paras. 167-171) an interval of 60 days or more may elapse between the zpplicavion
submission deadline and the auction. Market and technological conditions may change within that
sime period. If paticipants in sealed bid suction: are required 1o submit their bids along with
their applications, then they could be at disadvaniage, particularly in cases of combinatorial
bidding. Therefore, we propose that sealed bids he subminied five duys prior to the auction. We

sesk comment on whether this is o appropriate imterval

105, We also specifically seek comment on e Conmission's authority 1o retain the
upfront payment or deposit in the event that an suction winner subsequently is found ineligible
ar unqualified or is unable 10 pay the balance of its bid at the appropriste time, Section 309{3)
requires the Commission’s suction procedures 1 promote *sificient and intensive use of the
slesromagnetic spectrum” and directs the Commission o “promote invesiment in and rapid
deplovment of new technologies and services.” Morsover, we have concluded above 3l para. 18
that Section 3090} 's purposes would be furthered by 20 administeatively stmple auction process.
In order 1o accomplish these gosls, we tentatively Conclude that some strong incentives must be
in place to deser frivolous bids or unqualified bidders that could leave the Commission without
an suction winner that is qualified and eligible 1o receive & license. We note that the new law
specifically directs the Commission “include performance requirements, such %5 appropriate
deadlines and penshies for performance fuilures .. 1o promoe investment in and rapid
deployment of new technologies and services % We also seek comment on shernative
approaches, such as barring such apphicants freen Suture auctions, in the event that we do not have
suthority 1o keep deposits.  Addmonally, we seek comment on other methods the Cormmission
might use o ensure that only senous and otherwise gqualified bidders paricipate wr any type of

suction we might hold.

LETN

See paras 63-63

g7 S0 & 30RGHANBY Beroabo HOR Rep Mo 103-11t ar 257 {Commission

authorized 10 ITPOSE PAVAIENIS 10 Prevent unist enrichment fram wafficking. Hoose Commitien
Ligenxing

on the Budpst anunipaies Commission will use this suthonty 1o deier pATLCIANON 1D
process by those shis have po 1NIEnhon of affering service 1 the pubhic) .
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eseistatate direcis the Commission 1o sdopt expedited procedures consistent with the provisions of

_section 309(1X2) 1o resolve substantial-and material fssues of fact concerning sualificetions ™

This provision requires us 1o enteniain petitions to deny the application of the auction winner if
petitions 1o deny are otherwise provided for under the Communications Act or our Rules. We
also seek comment on whether we must adopt petition to deay procedures for services in which
we propase to auction licenses but which do not now have petition 1o deny procedures ™ Should
we decide 1o permit petitions to deny for such services, we would utiltze existing procedures
where approprime. If petitions 1o deny are sequired for sny new services, we shall adopt specific
procedures on 3 service-by-service basis.

111, We seek comment on Two possible schedules for entertaining petitions to deny in
cases where such petitions are required. lo order ©o expedite the suction process and aftenuate
incentives for auction Josers 1o “gang up” on the wisner, we could put all spplications on Publc
Notice upon receipt, even thotigh we might have reviewed only the shore-form applications (sge
para. 97, supra), and allow 30 days for petitions 1o deny. This procedure would ehicit all peutions
prior 1o the suction (see para, above). We seek comment on whether we would be required 1o
accept 3t a later date supplements to petitions 1 deny from petitioners claiming 10 bave acquired
sew information. How would 2 requirement 1o accept such supplements affect the advisability
of this particular petition 1o deny schedule? An glternative petition 1o deny schedule would place
only the suction winner’s application on Public Notice for 30 davs following the auction.
Interested parnies could then file petitions and the auction winner will reply. We seek comment
on this wentative procedure and on when the application should be placed on public notice.

117 We also seek comment on what procedures consistent with section 30902} we
should adopt in the event that the Commission identifies substantial and material issues of fact
in need of resolution ¥ We tenuanively conclude that the Comumission need not conduct hearing
before denial if it determines that an applicant is not qualified and no substantie] issoe of fact
exists concerning that determination. We also note that, sorwithstanding any other provision of
faw, section 309(1)(2) permits in any hearing the submission of all or pant of evidence in written
form and slows emplovess other than sdministravee law judges 0 conduct hearings.
Commenters should thus address both the use of written provesdings and the participation of
employess other than administrative law judges {or the Conumnission uself) in these proceedings.

113, Procedures swhen fental e \
explained 21 para. 102, supra we have concluded that, © prevent endue delay m the suction
process, measures and procedures must be in place to reduce the risk that auction winners are laey
found 1o be unqualified, ineligible, or unable 1o pay the balance of their bid. We have proposed

that the Commission would retain the auction winner's deposit (20 percent of its winning bidy™

wge U5 C & 309GYS) forbids the pranting of Hoenses s 8 result of competitive bidding
unless the Commission getermines that the apphicant is qualilied.

U e application procedures for certain private radio spplications do not comempiate the
filing of peunons 1o deny  See 47 US.C §8 309(b} and (d)1}

* Among the procedural models on which we sesk tomment are those for mutualiv
exclusive cellular applications in the top 30 markews {gee 47 CFR & 223166} and those for
certain lousries (sex 47 CF R § 1 83%bY)

"] we paly require an upfront payment {and do not require a 20 percent deposi. then
e these mcumeiances  the Commission would retsin the upfront pavment :
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is bid. We beligve that 1he prospect of losing such & significant deposit will provide & strong
incentive to bidders 16 ensure that they have adequate financing and that they meet all eligibiliny
and gqualificetion requirements. 1 an suction winner is later disqualified for any of the reasons
mengoned in this paragraph (an event that we expedt 10 happen rarely), we propose that the
Commission would hold 2 new auction. We seek comment on this analysis and sugpested
procedure, We expressly seek comment on whether, o7 in what circumstances, such suctions

should be open 10 new bidders, as well as those who participated previously.

114, We focus now on those classes of licenses and permits that should be included
within or excleded from competiive bidding. We propose, for this purpose, to divide the licenses
and permits issued by the Commission into.dwo broad groups. The first group, such as PCS
licenses, consists of classes of licenses or permits for which it is Buperative 1 decide quickly
whether and how those licenses should be subjected 1o competitive bidding. The second group
consisys of licenses and permits for which a decision on comperitive bidding, while important, is
not required as quickly for the first class.

115, The Budget Act requires us 1o conclude the various dockers coliectively known and
commonly referred 1o 25 the PCS proveedings’™ within 180 days after enactment of that Act. We
are further required 1o commence licensing within 270 days after ensciment of the Budge: Act.
It is, therefore, imperative 1o resolve quickly the question of whether and how PCS would be the
subiject of competitive bidding.

116, 1In the Nareowband PCS Order, ET Docket No. 92-100 and GEN Docket No. 90
314, FCC 93-329 {released July 23, 1993} we defined PCS brosdly a5 composed of 3 "wide armay
of mobile, portable and ancillary communications services 1o individuals and businesses,” COrder
at paras. 13-14. Judging from the nare of the comments and the identity of the commenters that
we have received 1o date in the PCS proceedings, we anticipste that many PLS licensees will
operate in the manner contemplated by new Section JVS(HIH AL Specifically, we expect the
principal use of PCS spectram, considered us & class, is reasonably fikely 10 involve the licensee
receiving compensation from subscribers i return for enabling those subsenbers 10 ansmil oF
receive communications on frequencies on which the PCS licenses 1s authonized 10 operate V" We
request comment on pur tentative conclusion A

117, Tumming next to whether the criteria of Section 30903 would be satisfied by
competitive bidding for PCS hoenses {a5smaing that the criteria in Sechion 3090 HZHA)Y are
sasisfied), we address ecach of the criteria individually. First, we believe that the use of
competitive bidding will speed the development and rapid deployment of PCS service 1o the
public, including those residing o rural areas, with minimal adminiswative or judicial delays a5
required by Section 309(H3K A} For some time now, our experience with the comparative

W Res oy 1. Supra

B We anticipate that this would be the case with both "wideband® and "narrowband” PUS
services  We have provided that some PCS services would be unlicensed, sndd do nt proposy
1w apply compentive bidding 1w thay class of PLS service

-
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delay.”  We anticipate thet competitive bidding will engure that PCS licenses end up more

guickly in the hands of those who will pravide service 1o the public without the delays attendant
1o the comparative hearings. competitive bidding should avoid some of the vigorous and Hmne
consuming litgation over admittedly fine points of fact and law that can make the difference in
g comparative hearing '

118, With respect 1o promoting the objectives of Section 309()3XC), competitive
bidding will recover for the public 3 portion of the value of the spectrum made available for
commercial use. We believe that competitive bidding is much mors likely 1o recover 8 greater
proportion of the value of the spectrum for the public than existing methods of awarding
licenses ™™ Curremly, the only direct monetary compensation the public receives for use of the
spectrum is, with few excepuions, the application fees paid by most Commission applicants.
Further, 55 smade clear by the Conference Repor, the new fees established by Congress m Section
9 are intended to recover the costs of the Commussion’s activities with respect 1o those loensees.
Thus, any relstionship that these fees may bear 1o the insrinsic value of the Hcense would Bkely
be woincdental. We also discuss above our general proposals, applicable 1o PCS, which are
designed 10 avoid unjust eorichment as well 25 our proposals concerning PCS bidders that are
eligible for preferential measures.™

119, Figmlly, in accordance with subsection (DND), we ask whether competitive
bidding will promote efficient and intensive use of the spectoum.  We believe that it wall, both
in general and in the particular case of PCS. Even withom performance requirements, licensees
have an incentive o use spectrom efficiently and iniensively in the provision of a service if that
spectrum can be put to some other valuable use by themselves or others. The broader the BEIVICE
definition and the fewer resirictions on the ansfer of licenses, the grester the forgone sarnings
from using spectrom wastefully.  Auctions are likely 1o reinforce the desive of licensess 1o make
efficient and inensive use of the spectrum. Auctions make sxplicit what others are willing to pay
10 use the spectrum, and the licensees” need 1o recoup the out-of-pocke: expenditore for 2 license
may provide additional motivation 1o get the most value out of the spectrum,

o120 We wenuanively conclude that bidding for groups of licenses should be given 2
significant test in licensing broadband, but not narrowband, PCS (GEN Docket No, 83.314)

33

See ep. Kwerel and Felker, "Using Auctions 1o Select FOU Licensess™ OPP
Working Paper Senies Noo 16, May 1985, In our experience, most comparative beanings for
hicenses in rural aress do not procesd appreciably fasier than comparative hearings for hicenses
i oSt urban gress.

U Gee e Judse Leventhal's dissent in Star Television v. FCU, <06 F.2d 1086 (DO
Car 1969, cent. denmied 396 115, 888 (1969}

¥ Kwerel and Felker, supra, st 16-20
B We do not believe that comparative heanings 10 issue POS beenses are a realisuc
alternative given the siatuiory mandate for the rapid deployment of new technologies and
services and spemfically the shon deadiine within which Congress has required us 1o bepin
msuing PCS hicensss We believe that the use of lontenies 15 similarly precluded given the
hkelihood thay PCS s likely 1o have subscribers and in bght of Congress’s direct ment tha
foverigs be emploved onlv when the Commission determines what gervices are not for a wwe
descrshod i Seonon 0SHTHAY  We neventheless request comument on these conchu
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specifically, we propose this combinaiorial bidding for awarding the 51 MTA licenses on each
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of two 30 MHz speetrom blocks (blocks A and 81" We would accept sealed bids for all 33
licenses on block A as a group. Then we would conduct oral auctions sequentially for individua
MTA licenses on block A, The sealed bids would be opened only after the §1 oral aucuons bave
been completed. If the winning nationwide {sealed) bid on block A is greater than the iotal of
the winning regional {orsl) bids for block A, all the Jicenses on block A would be awarded a5 2
group. The same procedure would then be repeated for block B. We seek comment on thig
tentative proposal. We also seek comment on providing 2 second round of sealed bidding limited
10 the winners of the first round if combinatorial bidding is used. Ses infrs at pars. 60,

121, We sought comment above on our general proposals to disseminaie licenses among,
a wide variety of applicants, inciuding small businesses, rursl telephone compantes, and
busingsses owned by minorities and women (“designated entities”) in order o promote the
objectives of Section 309(}4¥D). In the specific case of broadband PUS, we propose 1 sot
aside two blocks of spectrum nationwide, one of 20 MHz (Block C) and one of 10 Mz (Block
D), in the brosdband PCS service, reserved for bidding purposes to the designated entities. See
PCS Report and Order, GEN Dockar 90-314, 8 FOU Red {1993}, In this manner, the
designated entities for which the Commission is required 1o ensure economic opporiunity would
only bid apainst one another for this service, and thereby be safeguarded from having to bid
agamst other entities that, under Section J0R(X4MD). do not need special measwres. In addition,
we propose 10 allow the desienared ensities 10 use mstaliment payment plans with interest for bids
within the set-aside blocks '™ Because this proposal provides zccess o capital w facilitaie bids
for specific, set-aside blocks of PCS broadband spectrum, we believs it would engsure economic
oppormmity for the designated entities identified in Section 3V9(HAND). We seek specific
comment on this proposal concerning the designated entities for broadband PCS. We aiso seek
comment on whether to afford this mstallmens plan preference to the designated entities when
they bid for non-set-aside blocks of broadband PCS spectrum, and whether tax centificates should
be provided 1o the designated entities that bid zither within or without the set-aside spectrum
blocks  Finally, we ask whether consortia that inclede among its members cenan designated
entities should be eligible for preferemtial measures when they nd for spectrum generally. i such
consortis are cligible, we propose 1o make available the same investment incentives {g g, deferred
payment plan with interest) a3 would be available 10 other sligible designaied entines.

122 Inthe case of narowband PCS, we believe that owr general schems of preferential
measures, discussed sbove, is appropriate, That is, because we expect 1o auction thousands of
narrowhand PUS Heenses, we do not propose s specific block of spectrum set-aside for bidding
purposes  Rather. we propose o allow all designated entitigs to use wnstaliment payments with
mterest for pavmen of thew bids. We believe that this proposal would help ensure the economic
opportunny of such entities 10 promote the objectives of Secuon 3090M4 KD} In addivon, we
seek comment on whether, and if so, how, we should apply 1ax cenutficates 1o the designsied
entities thal serk ‘o bid for nwrowband PCS. We request comment on this proposal for

*t Should we be concerned, and if 5o to what extent, that combinawrnal bidding 1w provide

national service would result in anticompetitive behavior?

Y We propose 10 assess interest 231 the prime raie {83 anncunced penodically in the Wall
Strest Journal) plus one percent under the instaliment plan for such deswgnated entines The
vate could be fixed at the thme the instaliment payment plan begins or could vary with the primy
rate U0 47 CFRO§ 11940 A license would be condinoned on timely pavment of these
sums. Defaol would cause the hoerse 1o cancel automatcally and the spsttrum would by

saubiert 1Y Fesaushon
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133, We slso seek commen: on whether combinatorial bidding should be used w©
facilitate grouping of broadband PCS licenses with BTA service areas.  Specifically we request
somement on whether the Comenission should accept sealed bids for all BTA loenses within ssch
MTA and conduct oral auctions sequentially for individual BTA licenses. If ¢ winning bid for
all the licenses within 3 MTA is grester than the towl of winning BTA bids, &l the BTA Heenses
within the MTA would be swarded a5 & group. Commenters should address whether
combinatorial bidding should be permined on the two blocks we propose 1o set aside for
designated groups. Allowing combinatorial bidding might, o the one hand, ephance the ability
of the designated groups W compete with other Boensees, but on the other hand, it might excluds
participation by the individual smal] business applicanis,

124, Wealso seek comment on the use of this approach 1o aggregate 10 MHz roadband
PLE licenses into 20 MMz or 30 Mz blocks. Finally, we request comment on using this
technigue 10 permil aggregation across both geographic aress and speotrum blocks. For example,
the Commission could accept 2 group bid on all BTA licenses oo two 10 Mz spectrumm blocks

within esch MTA.

125 We also propose that within sach spectrum block we would austion the biggest
markets first in both narrowband and broadband PCS. Auction winness of licenses for Jarge aities
maght well seek 1o cluster smaller smarkets sround s large market “hub” in wder 1o schieve
economies of scale and scope. We note that the celluar industry bas generally developed in this
manner, indicating that this may be an economical and efficient business steategy. We also seek
comment on the sequence of auctioning PCS heenses across spectrum blocks.

126, We slso plan 1o wmilize ow sarlier sroposal of 2 cents per pop per MHz for the
; upfromt payment in both naowband and broadband PCS suctions. By our calculation, for
example, the upfrom pavment for 3 50 KMz sationwide uopaired sarrowband PCS license §
;zouid ?ﬁ:} approdimately S260,000 (260 million pops multiphed by 1720 of 3 MHz multiplied by
LENIS ) o

_ 127, We have sncorporated centain performance requirements into our requirements for
lcensees in both the narrowband and wideband PCS services with whish auction winpers will be
required w comply. See genenally. POS Reporis and Orders.  As noted sbove, auction winners
:@Eji of course, also have to comply with reswrictions on incumbents aiready promulgated in those

ockets.

128 We propose that all PUS applicants sesking 2 hicense would file on FOC Form 574
if they wished 10 provide service that would not be classified sz Commercial Mobile Service
under our Secvion 332 Rule Making and o 7€ Form 407 if they sesk 1o provide Commercial
Mobile Service I they seek 1o provide both types of service, they should file both forms and

pay both fees ™" For Commercial Mobile Service providers, we propose that the standard fos

" Pops would be derermined based on 1990 Census data,

7" We propose 1o exempt from competitive bidding entiues forcibly relocated by our orders
n ET Duocket No. 92-% First Report and Order, 7 FOC Rod 6886 (1992} Second Report and
Ordes. FOU 93.3300 released August 13, 1993, Second Report and Order, FCC 93351
released Aogust 150 1993 i order w safeguard the public nterest The only reason these
enuties would fall under the satte’s oritens for “ininal Licenses” 18 because they have been

4~
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S fikng FOC Formt 401 e 'sintilar 1o the one applied 10 cellular applications for new statibns -« .0
* proposing 1o provide service to Roral Service Aress (RSAs). Under this siandard, applicants
would be required 10 demonstrate that they have the available finansial resources © mest the

reslistic and prudent estimated costs of constructing and operating their facilives for one year,

The application of the RSA standard has provided the Commission with sufficient information 1o

afford & preliminary determination regarding the applicant’s general gualificagions withowt
imposing 2 éismgcﬂinmze‘ sdministrative burden upon either the applicant or the Commission’s
processing staff’" In order 1o avoid nesdless duplication, we propose that the foliowing general

filing and processing rules apply to all PUS: Sections 22.3-22.45 and 22.917(f), and 22.918-

22945, 47 CF.R 58 22.3-22.45 22.917%(1), and 22.918-22.945. For those PCS applicants who

file on Form 574, we believe that sections 90.113-80.159 of cur rules, 47 CFR §§ 90.113-

90159, could be used 1o process those applications with appropriate modifications. We seek
comment on what those modifications should be.

128, We will shortly develop 2 PCS short form application/ transmittal sheet along with
instructions on how and where 1o send the application along with the appropriste fee. We
propose that for PCS applications, no modifications of any kind be permitted until after a winning
bidder has emerged, and propose 1o charge 2 $230 fes for commercial mobile service PCS
applications and 2 535 fee for private mobile PCS applications ™

130, Consistent with cur general propossis discussed earlier, we would use competitive
bidding where we receive two or more runsally exclusive PCS applicadions for the same
frequency or frequency block in the same market (gg., BTA, MTA). We further propose 1o
wilize 2 one day filing window similer 1o the procedures used in other servicss such as the
Cellular Radio service ™  The one day filing window has worked well in other services, has
allowed the Commission to process large volumes of applications expeditiously and, a1 the same
ame, kept applicans’ filing expenses 1© 2 minmurm.

B Privare Radio Services.

Part 90 ~ Private Land Mobile Services.

131, The220-227 MMz Land Mobile Svstems (Suhpant T of Part 901 The 220-222 MHz
Land Mobile Systems licensed under Subpart T (hereafter 220 MHz) are 2 new service consisting
of three categories of licensess: Commercial Nationwide providers, who we anticipate will
provide service 1o subscribers for compensation;, Noncommercial Nationwade providers, who we
anuicipate will provide service principally for internal use, and Local providers, who may do
gither. Although we might consider all 220 MHz licenses a5 2 single class of service, we propose
mstead 1o subdivide them into severs! subsesvice categories, some of which would be eligible for
compentive bidding.

forced w refocaie.  In {simness © such relocated licensess, we believe this proposed action
consistent with the requirement in Section 309G H3) that the Commussion safepuard the public
nterest. We reguest comment on owr endative conchusion

" Ser 47 CFR. OBE 2217 and 22923

e

See 47 150 ¥ 158(g)

L

U e op . First Heport and Order and Memorandum Opimon oand Order oo
Heconsaderatmn, ¢ FOU Rod 8183 {19%1)

|
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132, The 230 MHz Locs! licensees may, 81 their discration, provide communications

service either for internal purposes or 1o subscribers for compensation without seeking advance

permission from the Commission. Because most such licensees have not bepun providing service,

~y LV

i1 is 100 early 10 determine whether it is reasonably likely that 220 My i.%gai Bcenses will be
used primarily for the provision of service to subscribers for compensation.

135, For future refzrence, however, we request specific comment on whether § i
reasonably likely thet initial mutually exclusive applications for 220 MHz Local licenses generally
should be subject 1o competitive bidding under the critens in Section 3090 If the principal
sse of all 730 Mz licenses or 220 MHz Local licenses as 9 class is for the provision of service
10 subscribers for compensation, we might find that ail mumally exchusive 220 MHz or all
mutually exclusive 220 MHz Local applications (with the exception of those fregquencies reserved
exclusively for public safery purposes)” should be subject fo competitive bidding,

134, For 220 MH: Noncommercial Nationwide systems, our rules require that these
svstems be used for the internal business communications of the licensee although they are
perminied 1o make excess capacity available™ Therefore, because it is not “reasonably likely”
for pusposes of section 3090) that the principal use of such licenses will involve the receipt of
compensation from subscribers for commumcations services rendered, 3t appears that the 220
Mz Noscommercial Nationwide systems should not be subject to competitive bidding.

135 On the other hand, mumally exclusive spplications for the 220 MHz Commercial
Nationwide band are reasonsbly likely to involve primarily 2 subscriber-based service™

= Although loneries for the issuance of 220 Mz Locs! licenses and, a5 discussed below,
Commercial Nationwide licenses have already been beld and licenses are being msued, ¥ &
possible that some licenses may not be swarded or will be canceled.  In that event, we do not
wish 1o incor substantis] delays while we determine on the applicability of Section 308() to this
slass of service before accepting applications for and granung addiional 220 MHz hcenses.
It is beesuse of the uncertainty with respect to how 220 MHz Local licensees will actually
conduct their businesses that we have not proposed 1o use competitive bidding immediately 10
sward these licenses. By conwrast, unserved area cellular applicants will utlize their Licenses
in the provision of service 1 subscribers for compensation.

= Both those who seek to provide services 1o substribers for compensation as well as
 those who would use these channels purely for internal muposes are eligible w apply for 220
MHz licenses. See 47 CFR. § 90703, Censin 220 Mz frequencies aye reserved for public
safety eligibles. These frequencies would not appear 1o be subject to competitive bidding
any event becaiise they would not be principally used for the provision of service 1o subscnbers
for compensation and are specilically referenced in the legisiative himory, discussed above, as
providers of “private services” that should not be subjest 1o competitive budding under the
subject suanme Ser 47 CF R § 80720

¥ Uinder this scenario, frequencies reserved for public safety purposes would be "private”
for purposes of applying Secton 309()) and therefore would nm be subject 10 competitive
biddmg.  id

LB FCC Red a1 41614162

3 ~ .
Ser note (122} supe
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- Therelore, in. the .event- the: Commisson is unable 1o complete Jicensing in-ihe 220 MHz -

Commercial Nationwide band from amdng those applicants who had filed prios o the July 26,
1993 deadline established by Congress, we propuse to subject any future mutually exclusive
apphications for the 220 Mz Commercial Nationwide licenses 10 competitive bidding. We seek
somment on whether subjecting the 220 MHs: Commercial Nationwide baad 10 compettive
bidding would promote the obiectives of 47 US.C. § 308()(3). Consistent with our discussion
of IVDS below, howsver, we believe that "private service” applicants that are mutaally exclugive
with subscriber-based applicants for the 220 MHz Commercial Mationwide band should be subject
1o competitive bidding because these \frgmciﬁ have been designated for use. pringpally to

provide for-profit service to subseribers.™

. g ov
133 8.

>

¥ 3528
tand mobile communicalions
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Part 90). SMRs are radio sysiems in which lisensess provide privat :
services {other than radiolocation services) in the 800 MHz and 900 Mz bands for compeasation
10 subscribers who are themselves ehigible to be licensed under Past 90 of the Commission’s
Rasles, Federsl Government entities, and individuals™  They are currently classified under 2
separate subpart {Subpart §) of Pan 50 of the Commission's Rules. Part 90, in turn, trests Private
Land Mobile Radio Services {in the seose used by the Commission} generally. We believe that
SMRs sre different from muost other licensess regalsted yader Pant 90 because they are ane of the
few classes of licensees regulated by the Private Radio Burean where it is miﬁsﬁi%;f sontemplated
and expecied that licensees will provide service 1o subscribers for compensation.” We thersfore

analvze SMRs separmely with respect 1o competitive bidding.

ystems {ShHs) bpan S 0f

X 137,  We believe it necessary to focus on the SMR industry pow because it is an
important indusry that s currently undergoing significant change and development: the
Commission has received many applications for wide area, Iigh capacity SMR systems and 5
likely 1o receive more apphications after the conclusion of certamn ongoing Commission
proceedings that could fundamentally alter the nature of the SMR regulatory chimate ™ Inssmuch
s these decisions are imminent, i 15 imperative 10 the progress of the SMR indusiry that we
determine quickly whether SMR Jicenses should be subjest to competitive bidding,

138, Channels alloned for use by SMRs are intended o be used primarily for the purpose
of offering service 1o subscribers’™  SMR licensees usually are authorized exclusive use of

' tee Repon and Order, Amendment of Part 90 of the Commission’s Rules to Provide
for the Use of the 220-227 Mz Band by the Privaie Land Mobile Radio Services, 6 FCC Red
2356 {1991). See also discussion of Interactive Video and Data Service, sypia.

47 CFROER01S

% Sue Subparts M and 5, PR Docket No. 86-404, 3 FCC Red 1838 {1988}, recon. den.
2 FCC Red 356, 359 (1989).

™ tee pg  Notice of Proposed Rule Making, PR Docket No. 93-144, 8 FCC Red 3850
(199733, funher Motice of Proposed Rule Making, PR Docket No 85.553, § FOO Red 1469
{1993}  We will incorporate into the dockets of these proceedings any comments that are
germane 1w compenyve bidding

T G Memorandum and Opnion, Docker Noo 182462, sy
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- channels, and thus SMR Jicensing in these bands may involve mumally exchisive spplications ™
Anassnuch, as it 1 overwhelmingly likely thay SMRs will provide service 1o subscribers. for
compensation, we proposs (o subject the 280 channe! pairg a1 300 MHz and the 200 channel patrs
3t %00 MMz svailsble 1o SMRs under Part 90'° of the Commission’s Rules 1o competitive
bidding " We believe that applying 2 system of competitive bidding 10 SMRs would promote
the obyectives of Section 309(3). ¥ :

139, General Catevory Cha 1] Intereatepory Sharing In sddition o channels set
gside for SMRs, 2 substantial er of frequencies at 800 have been gllocated 1o eligibles
for their intermnal use. OF these channels, 150 chasmel pairs in the 800 Mz band may be licensed
for internal "private service” use as well as for use by SMREs. These frequencies are commonly
referred 1o as Geners! Catepory channels.  Similarly, both SMRs and entities that provide public
safety and other “private services,” within the meaning of Section 309(), may, wnder some
circumstances, sceess freguencies normally alloeated 1o other classes of wsers thwough
imereategory sharing ™ Mutually exclusive applications from such eatities conld conceivably be
accepted for filing because the subject spectrum s usable by both the providers of “privaie
services” and SME Y The lepislarive history of Section 3080} states that most “private services”
should not be subject 1o competitive bidding. Therefore, we do not believe it was Congress’s
intent that General Category frequencies or frequencies subject to imercategory sharing be subjest
10 competitive bidding ™ Furthermore, because this spectrum is oot allocated principally for
subscriber-based services {unlike the 220 MHz Commercial Nationwide band), the result here is

anneds and Inte
2 %

* We note that the ourremt Commission practice of utilizing waiting lists for SMRs almost
shways avoids potential munslly exclusive conflicss betwesn spplications for SMRs. Because
nothing i Section 309(}) reguires us 1o discontinue praciices the avoid mutual exclusivity,
this MNotice dozs not reach the issoe of waiting lists for SMRs. See d7 USC § 308GUENEY

, see glso HOR Rep. No.o 103-117 a1 258-259  We note, however, that the Commussion has
’ proposed 1o eliminare waiting Bists i 2 separate procesding.  See Motice of Proposed Rule
Making, PR Docker 93-144, 8 FOU Rod 3950, para. 34 (1993).

47 CFR S 90614
- We note that in PR Docket Nos. 93-144 and 85-553, we proposed changes that will
merease the potential for mutually exclusive applications.  In sddition, we propose pew types
of heenses operating on SAMR frequencies that, under Section 309()) appear o be subject o
competitive bidding  We request commenters 1o address whether 2 system of compentive
bidding should be used 1o license wide-ares SMRs in the 800 MHz and %00 MHz bands, 2nd
if so, how particular auction rules should be spplied 1o those services.

" Beepara 12 Seeglso, zg. disousion of PCS, supra We tentatively conclude tha
this analysis 15 apphicable 1w the wide-area SMR systems proposed in PR Docker Nos. 93-144
and 82533 We request specific comment on this conclusion that will be incorporated in
the dockets of those procesdings.

" Bee gp., 47 CFROE8 90179 and 90.603 (eligibility of non-S3MR Part 90 eligibles
for hicensing m the BUS6-B24/B51-869 MMz and B96-901/935-940 Mz bands), 47 CFR &
90621 {u} Omteremieygory shaning of frequencies in the B06-82 1/R51-866 Mz bands)

3 . . .
in our expenience, however, this has been a rave ocourrence
UMK Rep Noo 103111 a1 254

0
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distinguishabile from (he approach taken with some other services. In addition, wé seék specific

romnent on whethes competitive bidding should apply 10 mutaally exclusive “finder’s preference”
applications.™ :

140 We also believe that requiring competitive bidding for all 800 MHz frequencies
that could conceivably be used by SMRs through intercategory shering or for all General
Category channels would disserve the public interest. Such a result could see police departments,
for example, having 1o bid against SMRs for access to 800 MHz frequencies. We do pot beheve
that Congress comempiated this result. See HR Rep. No. 103111 a1 254, In addition, Section
309(j) reguires the Commission to include safeguards to protect the public inlerest when
identifying classes of licensees that are to be subject to competitive bidding.'® Therefore, where
ficensees who use their specrum for private purposes and SMRs are botb authorized 10 opersie
in certain segments of the 800 MHz band {either by applving for General Category frequencies
or through intercategory sharing), we think that Section 305(3) contemplates the exclusion of those
frequencies from competitive bidding in order 1o safeguard the public interest. Accordingly, we
propose that, where mutaslly exclusive applications are accepted for filing from an SMR and o
provider of private services, within the meaning of Section 308(), loueries, rather than
competitive bidding, would apply.

141 As discussed above, Section 309({4){D) directs the Commission 1o ensure that
sertain designated entities are ensured the opportunity 1o panicipaie in the provision of speciram
under 3 system of compenitive bidding. In the comext of 300 MHr and 900 MHz SMRs, we
propose 1© apply the general scheme of preferences discussed sbove for services other than
broadband PCS. We request that commenters specifically address such proposals in the specific
context of SMRs. In addition, commenters should also specifically address our proposed auction
methodologies in the context of SMRs ™

T See 47 CF R OES0411) Under those rules, members of the public may submit
the Commssion information that resulis in the takeback of SMR channels.  Should those
channels be taken back, the finder receives 2 disposittve preference with respect 1w those
channels. We tematively conclude that since 2 successiul finder's preference is dispositive.

_there is no mutual exclusivity berwesn the finder and the sxisting licenses and thus competitive

hidding s napplicable. We request comment, however, on the use of competitive bidding 10
resolve two of more finder’s preference requests for the same channel or channels. We bebieve
that our analysis for General Category frequencies and intereategory shaning would also apply
1 finder’s preference apphicants that operate i such spectrum (g8, i 2 public safety enun
is one of two or move finder's preference requests for the same channel or channels, then under
the above analvsis the conflicy (assuming grouendo that such 2 conflict would constitute mutusl
exchusivity} would be resolved by lonery rather than suction)

OgTUse SB%{?}{B}

P Because we entatively conclude that ows analysis for SMRs would apply 10 the wide-
arzs ShiRs proposed in PR Docket Nos. 93-144 and 89-553 commeniers should alco
specificaliv address preferential measures and suction methodologies for the proposed svsyenn
that seauid be mcorporated 1o the dockets of such proceedings

I
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Part 9% - Personal Radio Services.

> Video znd Data Service (IVDS) {Subpant F of Part 95
radio service that provides the capability for two-svay interaction with commercial and educstions!
television programming a5 well 25 with informationa! and dats services that may be delivered by
broadeast elevision, cable relevision, wireless cable, direct broadeast satellite, or any fimure
television or datz delivery methods. The IVDS Boensee is, therefore, 2 private short distance

comsmunications service provider for subseribers Jocated ot fixed Jocations in a service area '

143, Under the IVDS rules, only two IVDS licensess may serve 2 particilar service ares
or market'® The use of the IVDS spectrum may involve mutuslly exclusive spplications because
an IVDS licenses 35 assigned the exclusive right 1o use one specific frequency segment in 2
particular marker’™ Because IVDS was expressly established as 3 subscriber-based commercial
service,'™ the principal use of IVDS-sliocated spectrum is reasonably likely 1o involve the licenses
receiving compensation from subscribers for communications services'™  Therefore, a5 2
subseriber-based commercial service, TVDS is not 2 “private” service within the meaning of
Section 309053, While governmental and educational entities are eligible under the IVDS nules
and policies.” their participstion 35 Heensses does not affect the substantive pecuniary character
of the service '™ When Congress enscied the sxception that permiss lottenes for spplications
sccepted for filing prior 1o July 26, 1993, the jegislative history stated that this provision was

£:4

o

:

4T CFRO§ 9% 803(a)
47 CFR B 53803by

ysx

In response 1 the opeming of three filing windows for nine service sreas, we received
approximately 4,100 IVDS spplicavions for licenses. :

" Ses 47 CF R KE 95 803(a) and 95.805(d).
B1-2. T FCC Red 16306 {(1992),

0 Report and Order, GEN Docket

i P See gn. 47 CER. & 95805(d) {noting that “[tihe licensee may use the IVDS syster
1o interact with itg sobscribers concerning products and services offersd, polls conducted.
sducational classes taught, and other activities in conjunciion with video and data delivery
gystems ™) {Emphasis added).

Y Ber Serond Memorsndum Opimion and Order, PR Docket 91-2, 8 FOU Red 2787
{1993} {clanfving that governmental and educatonal entities are eligible for VDS lizenses)

" The shgibibny of governmental and educationsl entities for VDS s analopous 1o the
abilite of such emsities 10 mvest in other commercial vemtures, such a5 real estate or the stock
marker  The parumipation of such emiues in 3 commercial venture does not wansform the
substantive characier of the commercial ventuwre,  With this i mand, we npte that Congross
rejected 2 provision in the Senate Bill that would have exempted siate and local governmeniy!
entitier from compeinve bidding generally.  See Conf. Rep a1 481 Therefore, we doonm
believe tha Congress intended 1o exempt any VDS fizensees from awnponinve nddine on the
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" enacted in order-to allow the fitst nine VDS markets 1o o to lonery.”® Congress thus clearly

snvisioned that,. absent the exgception for grandfathered IVDS applicants, competitive bidding

wonld apply 10 VDS, Consistens with this evidence of Congressional intent, we also believe that

appiving 2 sysiem of compeiitive bidding to IVDS would promote the objectives d&s&:ﬁ&aﬁg %n
47 U.ST. § 309(143). Accordingly, we propose 1o subject IVDS to comperitive bidding.'™ i

144, In addivion, in order 1o ensure that cenain designated entities are ensured the
apporunity o paricipate in the provision of TVDS spectrum uader 2 system of competitive
bidding, we propose o apply the general scheme of preferences discussed above for services other
than brosdband PCS. Commentess should specifically addrese such proposals discussed above
the specific comext of IVDS, Further, commenters should also specifically address our proposed
auction methodologies in the comtexy of IVDS,

Other Privare Radio Services or Subservice Categoriss.

145 Although not as pressing a5 with SMRs and VDS, we seek servicespecific
comments concerning whether mutuslly exchusive applications sesking 1o provide service ©
subscribers for compensation in the following private radio services or subservice classifications
should be subiect 1o competitive bidding under Section 30%() Comments that narrowly focus
on this issue may serve as 2 record for future Commission actions concerning the application of
compenitive bidding 1o such services. These private radio services would include the following:

** Sex Conference Repornt at 498 {suating that the exception thet allows the Commission 1o~
proceed with 2 system of random selecnion for applicanons sccepted for filing prior 1o July 26,
FOR3 ) was enacied 10 "permit the Commission 1o condu lottenies for the nine {IVDS] markets
for which apphications have siready been accepred™)

M This proposal doss not apply 1o the first nine 1VDS markers.  Applications for the fus:
nine IVDS markers were screpted for Gling prior w July 26, 1993, and the Commusion
conducted 2 lottery for those markets on September 15, 19893

' in hght of the above asalysis, we proposs that because it is “reasonably hkelv” tha
VDS would mvolve licensees providing communications services 1o subscribers for Seguon
A0 HAY purposes, IVDS would be subjest 1 compeitive bidding even ol some indsvidaal
hicensees, a1 thuse option, choose aot 10 foceve compensation fromm thar own subscoben
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{1} Private Carrier Paging,”™ (2) Auvtomaiic Vebicle Monitoring'™ (3) Public Coast and Alasks-
Public Fixed Stations, {4 Aeronsutical En Route and Fixed Stations, (5) Private Land Mobile
Radio Service {(PLMRS) entities opersting st 470-512 MH2™ and (8} the following Privaie
Operational-Fixed Microwave Services: (a) the Multiple Address Service, (b) Digital Termination
Systems, {£} 12 GHz Video Entertainment Channels, and (d) the Digital Message service. We
request comment on whether other private radio services or categories of services should be
subject 1o competitive bidding.

146, In addition, we propose 1o exclude all other private radio services from compeiitive
bidding because they do not meet the criteria established by Section 309(j). Because awrcraft and
ship radio stations, for example, operate on shared spectrum, there can be no mutsal mﬁm&vﬁ%
Similarly, private Jand mobile stations below 800 MHz operate on shared spectrom as well. +
Therefore, we propose 1o also exclude such private land mobile spectrum as well as sircrafl and
ship stations from competitive bidding  The classes of services that would be excluded from
competitive bidding under our proposal because, mter alis, they do not appewr be primanily
providers of communications servicss 1o subscribers appears w include: (1) Microwave Stations

5 As a subscriber-based service, PCP appears to meet the statwtory criteria for competitive
bidding. At present, however, PCP frequencies are assigned on 2 non-exclusive basis, and
therefore do not give rise to mutually exclusive applicatons.  We nevertheless seek comment
on whether competitive bidding could be required in the futre if we end nop-exclusive
assignment of PUP frequencies. In 2 pending procesding, we bave proposed 1o sllow exclosive

| frequency sssignments for qualified systems on 35 of the 40 private paging frequencies at 925-

J 930 MMz See Motice of Proposed Rule Making, PR Docker No. 93-35, 8 FCC Red 2227
(1993}  With this in mind, we temuively conclude that if munally exclusive applications
oecur, we would use competitive bidding o select a licensee.  We seek comment on what
procedures would best facilitate the heensing process.

¥ We will delay action on the applicability of competitive bidding o this service because
certain fundamental questions abow the nanwe of this service are now being considered in 2
separate proceeding  See Mouice of Proposed Rule Msking, Amendment of Pan 90 of the
Commission's Rules w Adopt Regulations for the Aumtomatic Vehicle Monitoring Systems, PR
Docket No. 93-61. 8 FCC Red 2302 (1993). A decision on some of these ssues (g8, whether
exclusive AVR channels will be prescribed) could moot the issus of whether these channsls
should be sobiect 1o competitive bidding.  In addition, &t appears that because AVM frequencies
are shared with the government, which is primary in this band, the prncipal use of these
frequencies might not be for the provision of service 1o subscribers for compensanon, as
comemplated by Section 309(3).  We request comment on our tentative conclusion.

" mMunuslly exclusive applications by entities offening service w© subscribers for
compensation could occus because assignments in this band can be exclusive.  Because the
prisary use of these frequencies at 470-512 MHz 15 by licensees wha must share them, we do
not belreve that this band would be primarily used for the provision of service 10 subscribers
Cf Nopuece of Proposed Rule Making, PR Docket Mo, 92-235, 7 FOCC Red 8105 {"Refarmng™)
{19921 We request comment on ouwr teniative conclusion

U As noted above, however, 3 limited number of private land mobile ratho hoensees at
A70.317 8 iy have achieved channe! sxclusivisy by loading sufficient mobiles on thar channeh
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" in the POFS et referenced shove '™ (2) Alasks-Private Bixed Stations, (3} the Citizens Band
Service, {4) the Radio Coritrol Service, {5} the General Mobile Radio Service, {6) the Amateny
Radio Service 7} the following Marine Sutions: a} Marine Support Stations, {b) Murine
Operations} Fixed Siations, {c) Marine Stations in the Radiodetermination Sesvice, (8) Non-
SMR licensees above 800 MHz'™ (9) Multiple Licensed Systems below 800 Mz, (10) PLMRS
under 470 MHz."™ and (11) the following aviation stations: (g) Flight Test Stations, {b) Aviation
Suppon Stations, (¢} Aeronautical Utdlity Mobile Sations, {(d) Asronsutical Search and Rescue
Sistions, {e) Emergency Aviation Communications, () Arport Control Tower Siations, (g}
Aviation and Manine Operstional Fixed Suticns, (i) Aviation and Marine Stations in the
Radicdetermination Service, (1) Civil Alr Pawol Stations, (G Aeronsuticsl Automatic Weatbey
Observation Stations, (k) Acropautical Advisory Stations {Unicoms), snd (I} Awunautical

Multicom Stations.  We seek comment on whether any of the above services or classes of
service'™ are more appropriately included in the competitive bidding process, however.

. Common Carmner Radio Servicss

47, We propose 1o subject sach of the common camier radio services described below
1o competitive bidding and to employ the suction design procedures proposed in Part I sbove

e note that in this service's spectrum, thers could be bolh service 10 subscribers for
compensation 25 well as “private” use {(within the meaning of the legisiatve history of Section
309(). In our anslysis of 800 MHz General Cawpory channels, we tenatively decided ©
exclude those chanpels from competinive bidding because o do so would be conuary ©
Congress's expectations that virmally all private services would continue (o be licensed as
before. Therefore, we propose that POFS spectrum would not be subject to compentive
bidding. We also believe 1hat the POFS b exemp from competitive bidding because the
principal use of the specoum B for non-subscriber services. We seek speeific comment on
these matters. There are also 2 substantial number of mutally exclusive Multiple Address
Service applications pending before the Commission which were filed prior 1o July 26, 1993,
A subsuntial number of these applications were filed by federal government applicants ag well
as by applicanss who would use these frequencies for *private service.” Because we cannot be
certain that the principal wse of these fraguencies s reasonably likely 1o involve the provision
of service 1o subscribers, we ientatvely conclude that these parsicular applications should no
be subject 10 competitive bidding but request comment o ol conglusion. '

1 Because our rules only permit not-for-profit cooperative sharing, as, for example, when
several power companies share 2 single B8 MMz wunked systgiy in e Power Radio Service,
it appears that such sysiems do not have subscribers and are insligible for competitive bidding
under Section 309}, Therefore, these types of frequencies, although exclusively assigned.
should not be subject 1 competitive bidding. Spe 47 CF.R. § 90,179, In re Subpars M and
5. PR Docket No. 86-404, supra. We request comment on our tentative conclusion.

' PLMRS entities operating below 470 MHz {with the exception of 220 MHz providers,
which are treated separately above) operate on shared speciyum, and therefore, there can be no
mutual exclusivay among applcatons.

T ; . N - y . - .
We alse note thar i the magority of cases. the Jisted stavons operae on shared
spectrum. and therefore there can be ne mutsal eschusivay, :
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| wwingdicensing those services. In edch tase, we believe that a comperitive bidding system would
~ prumote the sbjectives.of Section 3090} of e Communications Act. We request that parties
provide comment on whether each of these services should be subject 1o competitive bidding,
specifically explaining the reasons for their conclusions with respect 1o each service. 1o addition,
parties should address the meriss of using the general auction procedures proposed in Part Il o
license each service. W also request parties 1o comment, on 2 service-specific basis, on whether
other common carnier radio services should be subject 1o competitive bidding sccording 1o the
Budge: Act’s oriteria. :

148, Service (MDS). MDS is » one-way domestic public radio
service vendersd on microwsve frequencies from 2 fixed station wensmiting {usuaily in an
ormmdirectional pattern) 1o mubiple receiving facilities located ot fixed points. MDS bcludes

both single-channel snd multichannel stations *®

........ BTN L el

s P

149, We note that MDS applications were sccepted for filing prior 1o July 26, 1993
Therefore, under the Budget Act, such mutually exclusive applications may be resolved by lottery
rather thin suction. We sematively conclude that it would better serve the public interst 1o lottery,
the pre-July 26, 1993, MDS applications rather than subject them 1o competitive bidding to avoid
further delay in granving MDS Bicenses. Those spplications have already incurred substantial
delays. To auction those licenses would further delay delivery of MDS service 1o the public
because the auction rules will not be in effect for several mombs. We request comment on
whether the Commission should aution, rather than lontery, the MDS applications accepied for
filing prior 1o July 26, 1993,

150, itich oint Di vice (MMDS)
snuitipoint distribotion service channels that use the requency band 2396 MHr 10 2644 MH: (E-
group and F-group channels) and sssocisted response channels. MMDS is wypically used 1o
provide video entenainment programming 1o subseribers 'S See note S, supra.,

Multichanne!

.............. MMIIS consists of those

11181 EINY o

: 131, We note that 2 significant number of MMDS applications wers sccepted for filing
prior o July 26, 1993 Therelore, under the Budget Ay, such mutually exclusive spplications
may be resolved by lottery rather than suction. We tenmatively conclude thet it would better serve
the guhﬁ:cozgzwm 1o lonery the pre-July 26, 1993, MMDS applications, rather than subject them
o compeutive bidding 1o avoid fother delay in granting MMDS Benenses. Those applicstions
already were subject 10 2 freese, and thus delayed. To auction those licenses would Rurther delay
delivery of MMDS service to the public because the auction rules will not be in effect for several
months. We request commens on whether the Commission should suction, rsther than Jonery, the
MMDS applications accepred for filing prior 1o July 26, 1991

i : acal M it Distribution Ser {LMDSY LMDES is 2 proposed new service
m 2 portion of the Ka-band (27.5-30.0 GH2) 1o provide » wide array of broadband terrestrial

. We recognize that some Hoensees in these services are permitted © operate on 2 non-
common carrier basis. See g0 4TCFR & 21.900. Nevertheless, all initial applications in
such services that satisfy the Budge: Act's compeniuve bidding triteria would be subject 1o
FUCHONS .

oBee 47 CF.R. 88 21.900-31.915 of the Commission’s Rules concerning Multipouy
Disribution Service.

e’

See sl
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services, including multipoint viden programming distribution, video telecommunications, and

data services '™ -

153, Fixed Saiellite Services  The fixed-satellite service vses radio wansmissions

herween authorized satellite space stations and fixed sarth stavions for common carvier and non-
common carier communications.’®

154 Mobile Satellite Service (MSS) Above } GHz MSS consists of proposed satellite
sysiems thay will offer 2 range of voice and data mobile services in the 1610-1626.5/ 2483 .5-2500
MHz {1.672.4 GHz) frequency bands. These services include rwo-way messsging service with
interconnestion to the public switched nerwork, paging, facsimile and dauta mesvaging, and fieet

surveiliance and conrol services.

155, Wenote that 2 significant number of MSS spplications above 1 (Hz wers accepted

for filing prior to July 26, 1993. Therefore, under the Budget Act, such muwally exclusive
applications may be resolved by either auction or lottery, We request comment oo whether the
Commission should suction, rather than lottery, the MES applications acoepted for filing prior 1o

July 26,1993, .

156, Mobile Saellite Service (MSS) Below | GHz. MSS below 1 GHz includes non-
voice, non-gev-stauonary (NYNG) service, The N gervice will offer an array of position
locetion and dstz communication mobile satellite services utilizing non-geostationary satellite
consteliations. While current NVNG applications do not gppear 10 be muomally exclusive, it is
possible that murslly exclusive applications may be filed i the fumre  Io the event that
g;gégaﬁy exclusive applications are filed, we propose 1o sabject the NVNG service 1 competitive

wdding

157, Pointo-Point Microwave Radio Service  Point-to-point microwave radio 15 &
domestic poblic radio service rendered on microwave frequencies by fixed stations berween poinis
that lie within the United States, or berween points 1o fis possessions, or 10 points in Canada or
Mexico,  Pomt-to-point microwave has tradiionally been used for basic wlephone petwork
services {voice, data, snd video waffic), but more recently has often been used to interconnen
cells of 2 celloler system ™ : '

138 Cellular Services. Cellular services, which are governed under Pan 22 of the
Commissions Rules, operate by dividing a Jarge geographical service ares into cells and assigning
the same frequencies 1 multiple, nonadiscent cells.  As 3 subscriber wravels across the service
#rea the call 1 wransferred from one cell 1o another without noticeable imerruption. Each cell 15
served by its own radio telephone and control equipment #t 2 celbsite. All the cells i 2 sysiem
are connected 1o & Mobile Telephone Switching Office (MTS0) which, in turn, controls the
switching between the Public Switched Telephone Netwark (PSTN) and the cell site.

® gee Rule Making 1o Amend Parts 1 and 22 of the Commission’s Rules o Redesignate
the 37.5-29.5 GH2 Frequency Band and 1o Establish Rules and Policies for Local Mulupom
Dhistribution Service. OO Docker Mo, 82287, 8 FCC Red 357 (1953).

* Tee 47 C F.R. Part 25 of the Commission's Rules concerning Sateline Communinations.

" See 87 CLFR. BB 20.700-21.711 of the Commission’s Rules concermung the Pomtuy
Posmt Microwave Radw Service,
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Lo . 3590 Thé U5 and s possessions were divided imio . 734 celivlar markets: 305
© Metropolitan Statistical Areas (MSAS), 428 Rural Service Areas (RSAs), and the Gulfl of Mexico
Seavistical Ares (GMSA)Y Two celluler systems are licensed in each market on separate frequency
blocks. Each nitial celhular licensee in the MSAs and B5As was given five years from the date
of initial authorization 1o build and expand its system within its market’* The geographic area
ot covered by the licenses on sach frequency block in each market is considered "unserved ares ”
The Commission recently completed rules for accepting and processiag spplications for these
unserved areas.*

160,  Approximately 10,000 unserved sres apphications were filed berween March 10 and
hay 12, 1993; of these, spproximately 2,000 mutually exclusive spplications were filed for 83
systems ' Given the large smumber of applications filed prior 1o July 26, 1993 and the criteria
described in Section 3094, the Commission has the option of sliowing these unserved area
applications 1o be resolved by auction sather thad by loneary. See Section 6002(¢) {Special Rule).
We believe that suctions for these pending apphications would mest the statulory objectives. For
example, the rapid deplovment of new service, especially 1o rural aress, would be sccomplished
because. nsincere applicants who do not itend 1o build out their proposed systems but, rather,
assign their authorization for profit, would be discoursped from competing i a6 auction. In
addition, under some of the mucnon procedures proposed berein, sustions would provide more
opportunity for @ wider vansty of apphicans to become cellular licensees. Thus, we propose 1o
auction, rather than jonery, wnserved ares applications filed prior 1o July 26, 1993 and sesk
comnment on this proposal. We furnther propose 1o limis the opporunity 1o enter the auction for
the unserved areas 1o those applicants who Hled privr 1o July 26, 1993, and request comment on
this approach. We also ask whether the Commission shoudd allow full market settlements in these
markets pending the decision of lonery or auction.'®

161 Public Psging Services  Public paging services sre radio services in which
common carriers are authonized to offer and provide paging service for hire 1o the genersl public.
Paging service is the transmission of brief coded radio signals for the purpose of acuvanng
specific pagers; such iransmissions may include brief messages and/or sounds.’™

ices.  Alr-ground services gre radio services in which common

162 Al-Grous
carners are suthonized w offer and provide radio ielecommunications services for hire ©

¥ Rules for Reral Cellular Service, Second Report and Order, 2 FCU Rod 2306 (1987).
recon., 4 FOC Red 5377 (1989}

' Amendment of Part 22 of the Commission’s Rules 1 Provide for Filing and Provessing
Applications for Unserved Areas in the Celiular Service, 6§ FCC Red 8185 (1981), Second -
Repors and Order. 7 FOC Rod 2449 (1992), Third Report and Order, 7 FCU Red 7183 {1962y,
recon., ¥ FOU Red 947 (1993).

™ The Commission had scheduled wo loweries for some of these applications b
subsequenty posiponed them pending evaluauon of the provisions of the Budget Act and
compentive bidding. See Louery Mouce, Mimeo No. 34917, Sept. 16, 1993

wy

Ser discussion of prohibition of collusion, supra, at paras. 93-%4.

T See 47 COF.R. 8 22.500-22.527 of the Commission’s Rules goverming Publu b
Mobile Service,
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163 Public Radioielephone Services. Public radiotelephone services are radio services
in which common casmiers sre authorized 1o offer and provide radiotelephone service for hire o
the general public Radictelephone service generally is the wransmission of sound from one place
v another by means of radio, but in this conlext it refers o interconnection with the public
1z:ephone network in order to provide mobile telephone service. Commeon carrier radiotelephone
services are either manual {operator assisied ~ provided in the high VHF 151-138 MHz spectrum)
or automatic tunked {user-dialed — provided in the low UHF 454459 MHz spectrum). The
faster is sometimes called Improved Mobile Telephone Service of IMTS "

e Sery iees Offshore services are radio services in which common CArTieTs

are authorized 10 efi“ and provide radio telecommunication saggices for bire 1o subscribers on
structures in the offshore coasial waters of the Gulf of Mexico,

i 173 [ o e RAE o
BETRS)  services ave radio servicss in which comumon carriers are authonzed 1o offer an
srovide radio telecommunication services for hise to subscribers in areas where it is not feasible
1o provide communication services by wire or other means. Rural services are gither conventional
rural radio services {(provided in the VHF and UHF mobile spectrum), in which subscribers are
essentially alfowed o install and operate mobile selephone equipment 8t 2 fined location for the
purpose of obiaining inerconnected service, or Basic Exchenge Telephone Radiwo Systems
(RETRSE), in which a multiplexed digial radio link is used as the last segment of the locyl foop.™

166,  We sesk comment on whether each of the radio services described above satisfies
the criteria of the Budeer Act for services subject 1o competiive bidding,'” and whether
competitive bidding for these services would promate the abjectives specified in section 3094)(3)
of the Act¥® We also seek comment on whether any safeguards to protect the public interest in
the use of the spectrum would be appropriate with respect to particular services'

K 47 CF.R. §§ 22.1300-22.1128 of the Commission’s Rules on 800 MHz A
Ground Radiowiephone Service.  See also 47 C.F.R. 88 22.521-22.523 of the Commission’s
Rules governing 454-453% MHz air-ground stations.

T See 47 CFUR. 88 22.500-22,577 of the Commission’s Rules concerning Public Land
Mabile Service. -

' ."“ Sge 47 CF.R. §% 22.1000-22.1008 of the Commission’s Rules concerming Offshore
Radio Service Telecommunications Service.

oSes 47 CF R, §8 22.600-22.610. Although we do not aniicipate mutually exclusive
applicanions for BETRS, provision of which is limited © local exchange carriers, BETRS wses
the same channels as paping services, and therefore, there may be mutually exclusive
applications secking © use spectrum for both BETRS and paging.

7t Gee para. T, supra.

EE2S

See para. 1. sgpra.

See para. 4. aupra. angd Secuon 309043

AR



D R s SR T
. 7

LAY et . B . .
. . N v - . . R P SO
: " oe, . N w o= %) d 2 S e S s R g A AN L AN S E . s
i Coaanigs Pl L e B e N Il L LA bR by p b R
cE /._~:,‘§w,v;~o,_ RAHE G O I N T R A PUERILTIRR SRR R N At N N
~ v d o B - . N . : .

v Szx‘:;nmary of Proposed Auction Procedares

167 Weskeich out below how either an oral or a sealed bid auciion might be conducied
and seek comment on our proposed procedures. We anticipate that the Comsmission will engage
a0 oumside consultant or consubants to help the Commission conduct the suction process. These
persons, who logether with reguired Commission stafl (bereinafier jointdy referred 10 85 the
“Responsible Officials™), would prepare 3 Public Notice or Notices thet would announce the
particulars of ;,x?wmizzg auctions. ‘We propose that there be & mintmum of 90 days notice of each
such auction'™ The Public Notice would set forth what is to be aurtioned, the time, place, and
kind {g.g,, oral vs. sealed bid) of aucron that is 1o be held, the deposit reguirements for thas
auction or suctions, incloding the amount of the upfront payment that the bidder must tender in
advance 1o the Commission or bring with kim or her to the auction o be allowed to bid, the
address 1o which the application and relmed mumerials (including the sealed bid if the sction i
2 sealed bid aucuon) should be sent, as well 35 other identifyving documents, the deadline for
submission of applications, snd any other redevant mformation.

168, At the same time that the Respossible Officials sonounce sn upcoming filing
window for an auction service by Public Notice, they would also indicate the availability of g bid
package 1o mterested parties. The bid package would idemify the specific sieps 1 be wken if the
recipient wished to participae in the up@m@g@ ascvion, including the filing of shon-form and
ong-form applications with the Commission ™™ If the recipient wished to apply and participste
i the suction, we propose that it file the spplications (and any applicable fee) as provided in
the ublic Notice and register 10 bid at the same time by including written notice of the recipient’s
intenion 10 bid. The short and long fonm spphcations and 2 proposed Notice of Intention o Bid
(NIBY* would be sent 1o an address designated rg;fy the Responsible Officials 10 be received no
later than a date indicated in the announcement™ We propose that date would be st Jeast &0
days prior 1o the suction date.

169, The NIB shouid indicate clearly on the top of the first page the auction 1o which the
NIB relates. As suggpested above, we propase that only one sealed nd per budding party would

* In order o mest ‘our statutory deadiine o commence issuing PCE loonses oad permis,
we may adopt an expedited schedule for our initial PCS auctions. We sesk comment on the
absolute minimum necessary sotice of an upcoming auction.

7 We seek comment on whether the burden of storing applications might make ¥
appropriate o require long-form applications o be filed on microfiche, 25 is done in the case
of cellular applicatons.

" We propose 1 permis applicants 10 submit NiBs in leuer form pending adoption ang
approval of the new form.

12

CApplicavons and MIBs thar were received afier the deadline would b2 rerurned

S




be allowed in 2 sié:é_&éﬁ bid suction,”” and edch auction should have a 513?7?;‘313. sealed bid ™ As
part of the NIB, the prospective bidder would also provide 1o the Responsible Officials the name.
of the person who will be bidding on behalf of the applicant, if the applicant did not intend o bid |
personaliy ¥ : ;

170, The Responsible Officials would review the short-form application and associated
documents 1o ensure that the application was acceptable for filing™  Application fee checks
would be deposited immediately. We would use existing rulss to determne whether 10 sebun
fees in the event that applications are not acceptable for filing ™

171. I the Responsible Officials determine after review of the shor-form applications
that more than one application is scceptable for filing and the prospective bidders are gualified
1 bid, they would so announce in a Public Notice issued at least 45 days prior to the suction.”

# We propose that anyone found to have submitied more than ope bid for a single sealed
bid anction be immediately disqualified from that auction and possibly from all funire auctions
as well.” We reguest cosomen on this prophylactic measure.

" in the case of 2 group bid, of course, there could be more than one bid per auction:
the group bid and 2 single sealed or oral bid for each individual liceuse on which the bidder
wished 1o bid.

* We propose that information on the identity of the bidder’s agenis not be made rourinely
available to the public. See 47 C.F.R. § 0.457(d). Some bidders’ somtegies may depend on
bidding through éif’fer@m agens in different auctions.

* WWe have proposed that shori-form applications be required to mest 2 lensr-perfect
standard in order 1o be avcepted for filing and qualify the applicant 1o bid. We recognize tha
applicants may petition the swff for reconsideration and subsequently seek review of any aCLIOn
rewurning an application as not acceptable for filing. We propose 1o rule on all petitions for
reconsideration prior 1o the relevant suction. In the event that the sufl's denial of a petition
is appealed, unlzss the full Commission bas denied the appeal, the sppeliant will be permitted
1 participate condivionally in the auction. 1 the siaff grants 2 petition for reconsideration, the
applicant may participate noteithstanding a pending application for review filed by any other
person.  We propose o err on the side of lenisncy and allow, so much 25 possible, potential
bidders 1o bid. 11 and when that bidder should sin the suction, however, s application wousld
be subject 1o further Commission review and perhaps to petitions 1w deny a8 well.  Since we
plan 10 keep the bidder's deposit ¥ the petition 10 deny 15 successful or the winming bidder &
atherwise found 10 be ungualified, the incidence of frivolows or Hhconsidered applicauons
should be minimized. 'We réguest comment on this procedure and on any alternative procedures
we might use when decisions concerning acoeptability of applications are challenged.

®o Lee 47 CF.R. § 11100, g1 30, and n 80, mits.

. This would provide parties whose spplications were not scoepred for filing 30 days 1o
file peiitions for reconsideration and provide tme for these petitions 1o be processed prior o
the auction, We seck comment on whether, in the context of suctions enly, we should shoren
from 30 10 15 davs the period within which such petitions for reconsideration may be filed.
1 we were 1 do s0. then we wonld propose 1o announce auctions 75 days in advance. reguire
applications 1o be submitted 45 days in advance, and issue the Poblic Notice listing qualilied
mdders 3 davs in advance, L paras. 167-16% and nowe 185, mira.  H only one or oo

57
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The Responsible Officials might hold 2 preascion conference {a1 which bidder atiendante would
be volustary) if they desmed 4 necessary. On the day.of the suction, the bidder or its agent{s)'™
would appear a1 the auction rocm a1 least Two hours prior 1o the auction, exhibit the applicant’s
notice from the Commission that its application is accepiable for filing and provide photographic
identification of the panty thal will actally be bidding. If smisfied, the Respoustble Officials
would aliow the bidders 1o eoter thet section of the suction room reserved for prequelified
bidders.'™ Those bidders and those bidders only would receive 2 bidding paddie so that they
couid bid.

172.  The Responsible Officials would conduct an oral suction is sccordance with the
procedures proposed earlier. The suction would be videstaped and open to the public, slthough
only prequalified bidders could bid.  Under our preferred option, idders would have already
tendered their upfront payments 1o the Commission. If, however, we do not require biddess o
tender their upfroms payments in advance, the high bidder would be required 1o tum over 18
upfront payment immediaely afier determinition of the high bid for that particular license. # If
the Commission concludes that it is appropriste and practical to require immediate tender of an
additional pavment equal 1o the difference between 20 percent of the high bid and the uplrom
payment, the Responsible Officials would collect that payment, declare the high bidder the auction
winner, and conclude the auction. We seek comment on the appropriate form of the additional
payment. i should be in a form tha i3 quickly tansferrable and of high reliability (g8, an
additional cashier's check or checks, or perhaps, in the fursre, an electronic funds wansier).
Failure vo provide the full deposit at the suction would result in dismissal of the winper's relevan
spplicationis) and the suctioneer would reopen the bidding to all remaining suction parucipants.
The high bidder determined by this process who tenders the reguisite upfront and deposyt
payments is the suction winner. The winner’s psyment(s) made 2t the auction would be
unmediately deposited. Once the winner's deposit bas been verified, the Commission would then

\ refund {without imerest) the upfron: paymens of the other bidders. The Commission would then
} issue a Public Notce announcing the winner(s) of the auction(s) and would send a lenier 10 the
WInNEr ANNoUBCING 115 Siane &8 renianve wanner of the hcense

173, A sealed bid auction would function similarly to the oral bidding process described
above with the following differences. Firsy, » sealed bid envelope submitted shonly before the
auction would contain & writen statement of the mnourt bid for that aucuon.  See pars. 108,

applications are accepiable for filing, the auction would br cancelled, absemt 2 sybsequent
reconsideraton acuon; soe note B, nin. : -

¥ We envision, and propose, that bidders be allowed 1 bid through multiple bidding
agemis, aithough only one agent may bid for 2 single bidder in gach aucuon. Each bidder or
#s agent, however, and his or her associated bid, if 2 sealed bid 2wstion, must have been
gualified by the Responsible Officials.

¥ Although our preferred opuion, as described in paras. 102-109 i for bidders w wnder
their upfron: payments in advance 10 the Commission, we also seek comment on only requining
bidders 1o exhibn their uplront payment casbier’s checks when they arrive for the autuon.
Should we adopr this procedure, the Respomsible Officiels would examing but not collest the
upfrom pavment checks prior 1o admining bidders 1o the aucton premises. Because vahdauon
of the upfront paysment is 2 critical siep in the bidding process, we propose © smploy thard
party auditors 1o verify the fairness and accuracy of this process. at least m the bepmmng.
if these upfront pavmens were received and deposited earlier, there would be no seed 1w shiow
these chorks.



mfra. where we propose 1o require submission of bids five davs prior o the aucton. We sesk
tomment on where the sealed bid envelopes should be kept prior to the auction. Second, on the
day of the suction, instead of having oral bids, the suctionesr would open the sealed envelopes
in public, with the entire proceeding videotaped. Prior to the opening of any bids, bidders would
have the opportunity 1o withdraw from the suction without penalty. At least two witnesses would
cbserve the auctionser opening the bid envelopes and would verify the amount of the various
bids, all of which would be posted publicly. ™ The suctionser would announce the name of the
high bidder and the amount bid. At That poiny, the high bidder would have o tender itz 20
percent deposit to the Commission,” or suffer dismissal, in which case the Commission would
keep the high bidder's upfront payment if 3t bad already been tendered and select the second

~

highest bidder '*

174, The Commission would then review the satire application submitied by the auction
winner. The application will be processed o accordance with normal rules applicable 1o the
service under which the application was filed™ These would include, where applicable, the
filing of petitions 1o deny against the auction winner ™ As noted sbove, if the Commission were
unable 1o grant the suction winper’s application, the government would nonetheless retgin the
winner s deposit.

175, I the Commission granted the application, the grant would be conditioned upon
the winning bidder providing, within 2 short period, such as 41 days,"™ 2 pavment, vig cashier’s
check™ in an amoust equal 1o the difference berween the winning bid and the deposit ™ Failure
o comply with this deadline would result in amomanic dismissal of the application with loss of

" As an aliernative. we seek commen on whether 1 disclose only the rwo highest bids
outstanding a1 any given tims,

® As described above, under our preferred option, bidders would have already tendered
an uphront pavment o the Commission, so the payment due from the high bidder at auction
time would be the difference berween 20 percent of the high bid and the upfrom payment,

™ See paras. 120, 123124 for 2 discussion of precedures for combinatorial bidding.

¥ See parss. 97, 100, supra.  We seek commen on whether any of our normal processing
rules should be modified i the comexs of auctons, For example, do any services have jsuey
perfect standards that may be inappropriste for the long-form applications in this comext?

™ See parss. 110-112. supra for our discussion of alwrnative petition 1o deny filing
Sehedules. We anticipate that this will be the point 2t which a licenses’s gualifications or bonz
fides would be subject 10 review and chalienge. Sep also H. R Rep. No. 103-111 a1 258,

" Parties may file petions for reconsideration of a license grant or appeal 1o the courts
or the Commission may on s own motion reconsider the grant of an application within 30
days afier gramt. Spe 47 CFR. 88 1,106, 1108, 47 US.C. § 402, If license grants are mage
under delegated authoruy, the Commission may review such gramis on #S own motion, 47
CER.E 117, and applicavons for review may be filed.

iy addinon, in the futere, we may permi slectronic funds transfers for such pavments.
Y A smaller or no pavment would be duz & this time by entities using msbhmen
favInents.

1y
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the deposit™ Petitions for reconsideration or applications for review of 2 license grant would aot
1y the granting of the fitense. 1 on review, however, the court reversed the grant of the license,
the bid amount less sny upfront payment snd deposit would be retumed w© the apphoant.
Aliernatively, we 3sk whether there might be circumstances where the Commission would be
requires 1o rennm the full amount of the bid, including the deposit and upfront payment'® We
seek comment on this procedure.

CONCLUBION

176, With this rule making, we enter new and uncharied territory. We believe that the
competitive bidding process has the potential to improve significantly ob the ways in which the
Commission has formerly awarded licenses, but only if conducted skilifully and well. Due in part
1 the exremely short time within which the Commission must implement s complex
lepislation, it is unlikely that we have been able 1o propose 2 solmion W or even foresee every
possible. problem or issue that could arise in the competiive bidding process. For that reason, it
is more wnportant than usual thet commenters give serious and thoughiful consideration 1o the
issues we have raised and 1o bring 1 our anenuon those which we may have overlocked.

177, An Initisl Regulsiory Flexibility Analvsis s comained in the Appendix o this
Hotice of Proposed Rule Making  As required by Section 603 of the Regulatory Flexibility Act,
the Commission has prepared an Initial Reglastory Flexibility Analysis (IRFA) of the expecied
impact on small entities of the proposals suggested in this document. The IRFA is set forth in
the Appendix. Written public comments are reguesied on the IRFA. These cormments must be
fited 1n accordance with the same filing deadlines 25 comments on the rest of the Notice, but
they must have g separsie snd distingt besding designating them 28 responses io the loits
Regulatory Flesibility Analysis. The Secrsiary shall send & copy of tus Notice of Proposed
Making. mcluding the Iniual Regulatory Flexibility Anslysis, 1o the Chief Counsel for Advocacy
of the Small Business Administration in accordance wuh parsgraph 603(a) of the Regulatory
Flexibiliny Aot Pub L. No. 96-354, 94 S 13164, 5 USC § 80) e seg. (1981},

Ex Parte Rules - Mon-Resricied Procesding

178 This is 2 non-restricted notice and comment rule making proceeding.  Ex Pane
presentations are permitied. except during the Sunshine Agenda penod, provided they are
?zs?gggaﬁ} as provided in Commission rules.  See penersliy 47 CF R &8 11202, L1205, and

(1206{s}. :

Comment Dates

179 Pursuant o applicable procedures set forth m Secuons 1.415 and 1.41% of ihe
Commission’s Rules, 47 £ F.R &5 1415 and 1 419, inerested parties may {ile comments on or

* We also seek comment on whether, rather than awtomanic dismissal of the appheation.
the Commission should retain some discretion i this area,

' The Commission currently &5 unable 10 pay imierest on upiron pavments or duposin,
sue oneve HEY supra. '

{s{)



before Movember 10, 1993, and mi:s%y somments on or before November 24, 1993 To file
formally s this procesding, yvou must file an original and four copies of all comments, reply
comments, and supporting-comments. I you want each Commissioner 1o receive 3 personal copy
- of your comments, you must file an origmal plus nine copies. You should send coraments and
reply comments 1o Office of the Secretary, Federal Communications Commission, Washington,
DC 20554, Comments and reply comments will be available for public inspection during regular
business hours in the F.C L. Reference Center of the Federal Commumcations Commission,
room 239, 1919 M Sweer. NW., Washingion, DC 20554, The complete text of the Notice may
be purchased from the Commission’s copy contractor, Imernationsl Transcription Service, 1919
M Swrest. Room 236, Washingion, D.C. 20554, telephone (2023 837-3800.

180, Issusnce of this Motiee of Propose } : ) :
Budge: Reconcilistion Axtof 1993, Pub. L. No. 103-66, Tule V1, Section 6002, and Sections 4{i),
30903, 30301, and 309(r) of the Communications Act of 1934, as amended, 47 US.C. §§ 154(3),

3090, 30303}, and 309(r).

153, For further information concerning this proceeding, contact Toni Stmonons, Office
of Plans and Policy, (207 8535940
FEDERAL COMMUNICATIONS COMMISSION

William ¥ Caton
Actung Secretary

e

in order to be considered in this proceeding, all previousty filed comments # regarding
auctions should be resubmiuned.  in addition, all previoushy filed petiuons for rule making
coucerning compentive bidding thar the peuttoners beliove have oot been mooted by the
proveedusy should be rehied in order 10 be conswiered
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APPERDIX

As required by Section 603 of the Regulatory Flexibility Agt, the Comsmission bas

prepared an lnitial Regulatory Flexibility Anolysis (IFRA) of the expected impact oo small

entities of the proposals contained in this NPRM. We request writien public comment on the
hesding desipnating them a5

IREA, which follows. Comments must have 8 separate and distinet 1
responses 10 the IFRA and must be filed by the comment deadlines provided sbove.

A. Reason for Action.

(i}, This rule making proceeding is initiated 1o obtain comment regardiog the

implementation of a new Sections 309{1) and 309(3) of the Communications Act, as amended by

the Omnibus Budget Reconciliation Act of 1953 (Budget Act).

B. {Objectives.

{i). The Commission seeks 1o implement shanges 1o the Communications At that,
inter_alig, provide the Commission with the authority to conduct auctions of glectromagnetic
spectrum, limit the Commission’s authority o conduct joneries and require certain ant-
wafficking reguirements in the coniext of lotieries. The Budget Act requires the Commission 10
complete this procesding within 210 days of its enacrment, or March §, 1993

. Legal Basis.

{31}, The NPRM is authorized under the Ommibus Budger Reconciliation Act of
1993, Pub. L. No. 103-66, Title V1. Section 6002, and Sections 2(a), 4(3), 303(r), 3090 and
309(1) of the Communications Act of 1934, as amended, 47 U.S.C &8 152a), 1540 303},

308(:) and 3080}
D. Reporting, Recordherping and Other Ceompliance Reguirements.

W The proposals under consideration in this NPRM inchude the passibi&iry of
new reporting and recordhkesping requarements for a number of small business sntites.

Y. Federal Rules Which Overlap, Duplicate or Conflict With These Rules

{v} bhone
F. Description, Potential Impact, and Number of Small Entities Involved.

{vi} The rule changes proposed i this procesding could affect sinall businesses
if they have mutually exclusive applications for wtial licenses of permits for 2 panicular radi
service accepted for filing by the Commission where the Commission has determined that, under
Section 1090, the particulsr speturum 15 subject w compentive bidding. The WPERM proposes
that mutally exclusive applications for ficenses or permils in such fadio services would be
resolved by 8 system of rompentive bidding rather thian a system of random selecuon  in
addition. the MPRM proposes centain antirafficking requirements in the contexs of lottenes Afver
evaluating the commems in this proceeding, the Commission will further examine the impact of
any rule changes on small entities and s forth our Hindings ¥o the Finad Regutatory Flexstubn

Analvsn

o
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L. Any ‘ézgmﬁmm Miemazwes Mamm:zmg the ﬁmpaci on Sma%i 23&2323&5 ﬁmsszxzmz
with the Stated Ohiectives.

{vis}, The NPRM proposes certain mechanisms of preferential trestment for small
businesses, among other enlities, 1o ensure economic opporunity, such a3 favorable fivsncing or
tax certificates

£
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Beparats Statement
of

Compmiesioner Andrew . Barreit

Re: Implementation of Ssction 30%{(3} of the Communications hot:
Coppebitive Bidding.

This comprehensive notice of proposed rulemaking develops a
variety of optionsg for licensing commercial mobile servicss through
competitive bidding. By necessity, the item wmust address the
various intyvicacies and complexitiss of conducting an auction for
varicus classes of commercisl wobile services. I believe this
Hotice . raises the proper gquestions in ordey to develop a full
record for rules that will govern the compstitive bidding of
comnercial mobile licenses. The guestions in thig notice highlight
the interrelationship between implementing &8 competitive bidding
scheme and fulfilling dwportant public policy obiectives under the
Comnunicacions Act. I write separately O eXPress vy CORnCErn over
the additional overlay of complexity contemplated by this item with
respect to Pevsonal Communications Serxvices {BCE). Specifically.
I am concerned about two aspscts of this Hotice as it pertains to
LS.

First, the item contemplstes various gschemes that ars likely
Lo enhance marker aggregation schemes through group bidding. I am
in favor of group bidding that could aggregste NTA's into
pnationwide licenses. Whether ag 2 part of a consortiaz, or as
individual entities bidding for an MTA license, the plavers in this
context are likely o be sguipped with sofficient resources. Thus
my woncern with respect o anticompetitive effects from group
bidding by & gsmall number of dominant plavers is mitigated by theiy
ability to fully compete against easch other for rescurces and
capital.” I am wmore concerned about the potential abuses from a
group bidding process in smaller markets such as the BTAs. This
becomes especially problematic when spectrum is reserved for small
businsss and rural telephone company participation. in this

1  As 1 noted in my dissent to the PCS Second Repore and

Ordeyr. 1 would prefer three MTA licenses in this contexy, in ordsr
to engure that wmore than the typical large telecommunications
companies {i.e. intevexchange carriers and the LECg) have an
opporcunity  fyrom che sgtart to provide intevopevable, wviable
competitive choices across the country. Under the current ducpoly
scheme for MTas, I conginue to be concerned that interexchange
carriers and the LECs will be the dominant plavers in these

licenses under a8 competitive bidding scenario. Sge In  Ke
amendmens of the Commission’'s Rulé€s o Establish New Pereons
Communications Serviess, Ssoond Repoyi angd Dedee  Ger o kL 0
-l Eapuompay DR, UT8ATY ISavrens, A loeent oo :



context; small individual companies may- £ind themselves unable te
obtain a license through the competivive bidding process as long
as there is a group bid that can always exceed the relative
resources of individual small companies. While I understand that
agaregation schemes ave important, I am not sure that the playing
field is necessarily egual where individusl small businesses sre
forced in a *de facto® manner to join consortia in order to have
any chance of obtaining a license through competitive bidding. It
seems o me that public policy concerns for small business would
provide a more eguitable plaving field in order to ensure a diverse
source of participants who can win a competitive bid. By allowing
group bids in the spectrum that wmight be reserved for small
businesses, I am concerned that large interexchange carviers could
stand behind the scenss, finance their selected small business
throughour an area, and control a vast majority if not the entire
numbeyr of spectrum bids for those licenses. If the intent of Any
reserved block for small businesses iz to provide a variety of
bidding opportunities on a relatively *eqgual plaving fielg®, I
believe uncontrelled group bidding in these blocks may invite
strategies that undermine this goal. Thus, I hope that various
small business and rural telephone interests will sddress this
issue thoroughly in the Botice. 1 do not want to see thesge groups
efiectively eliminated from the bidding process sinmply because they
do not form large encugh groups with deep paa%gt‘finanﬁiars, I look
forvard to reviewing comments on this issus.

Second, 1 continue to be concerned about the additional
complexity of aggregating several 10 MHz slivers of gpectrum in
order Lo get to a point where one can star:t a viable, economic PCS
service. Given the lack of record on the sconomic viability of the
10 MHz PCS speccrum slivers above 3 GHz, 1 am concerned that
bidders will be reguired to bid for ap least twe 10 Mz licenses
before they can start any PCS service thar will provide at least
70-80% coverage of BTAs in major markets. To the extent some of
the individual 10 MHz allocations only provide coverage of 15-30%
of an entire like Chicage, Los Angeles oy Dallas, I am concerned
that we have forced entities to bid for at lsast 2 licenses before

2 1 also enCourage commenters to provide the Commission with

various incentive proposals for including rural telephone companies

and  small  businesses, including  adnorivy  and  women-owned
businesses, in the ownership and operational structure of any
congsortia that bids for MTA licenses. SBuch incentives could

include a percentage of deferred payment on a bid, tax certificates
for the consortia investors, or enhanced cradits on & bhig, Given
the likely strength of the broadband MTA licenses velative to the
S other gmalley BTA licenses, 1 wish to gnoourags Anclusion of &
diverse vaviety of parties in the ownership and operation of thess
MTA esnuities. X '
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they can start a viable PCS service.’® Thus, while I am genarally
supportive of aggregation schemes across geographic aress (i.e.
BTA's o MTA's or MTA's to nationwidel, I continus to guestion the
merit of requiring entities to aggregate across 16 Mhz speobrun
livenses above 2 GHz in order te obtain a viable economic POS
livense. This additional level of complexity, even in the auction
context, appears Lo be an additional, unnecessary transaction Cost
arwl ereates the potential for uneconomic licenses from the start.
I continue to belisve these livenses should be offered in 20 Mz
increments in order to provide viable, sconomic PCS opportunities
from the start. Thus, I hope commenters, including small business
and rural telephone companies, will address the interrelationship
of the PCS order with the spectrum aggregation schemes contemplated
by this Rotice.

I look forward to comments in this docket. I am interested
in veviewing comments on the variocus issues raised by the Notics.
Commenters should address the manner in which the atiribution
limits adopted in the PCS order for cellular and POS licenses,
effects the asbilivy te bid in group licenses or as individuals.
I also am concerned that the Cowmission receives Bppropriate
consultation and advice on how to correctly conduct competitive
bidding for commsrcial mobile services. Thus, parties who have
experience in valustion of spectrum and competitive bidding
Processes ave encouraged to participste in this record.

4 see in Re: Amendment of the Commission’s Rules to Establish

Hew Personal Communications Services, Second LB Orde
DkL. Ho. 20-314 (September 33, 1993} (Commissioner Barrett,
Dissenting Statewent) at pp. 8, 2, n 1%, n 16.

8 In  addition, equipment availability and service

interoperability standards will continue to be a significant
dilemma under this scheme.

* In addition, those entities desiring to aggregate 40 Mz

should note the equipment and technical interopsrability problems
of aggregating across bands above and below 2 GHz .






